These meetings are being held in accordance to Governor Cuomo’s Executive Order and other Federal and State Orders that
impact in-person attendance at public meetings, if applicable orders expire or are revoked before any of the below mentioned
dates, this will be an in-person meeting in City Hall, please check our website and Facebook for updates. Please submit your
public comment via email commoncouncil@albanyny.gov or on our website by 12pm on the date of the meeting. These
comments will be shared with members and/ or read for the record at the meeting. The meeting will be held using Zoom and
streamed through the Albany Common Council’s Facebook. To stream this video please visit:
https://www.facebook.com/albany.commoncouncil. If we experience any technical difficulties on Facebook, the video will be
streamed to YouTube: https://www.youtube.com/channel/UC-rQHp1fBLPcdk_4N6J4XbQ

COMMON COUNCIL MEETING
PLANNING, ECONOMIC DEVELOPMENT AND LAND USE COMMITTEE
Cathy Fahey, Chair
DATE:
TIME:

May 25, 2021
5:30 p.m.

TOPIC(S) OF DISCUSSION/CONSIDERATION:

RESOLUTION 37.42.21R
A RESOLUTION AUTHORIZING A RIGHT-OF-WAY FRANCHISE AGREEMENT
WITH CELLCO PARTNERSHIP D/B/A VERIZON WIRELESS FOR INSTALLATION OF
TELECOMMUNICATIONS EQUIPMENT ON CITY-OWNED RIGHTS-OF-WAY
RESOLUTION 38.42.21R
A RESOLUTION AUTHORIZING A RIGHT-OF-WAY FRANCHISE AGREEMENT
WITH NEW CINGULAR WIRELESS PCS, LLC FOR INSTALLATION OF
TELECOMMUNICATIONS EQUIPMENT ON CITY-OWNED RIGHTS-OF-WAY
ORDINANCE 13.21.21
AN ORDINANCE AMENDING CHAPTER 323 (STREETS AND SIDEWALKS) OF THE CODE OF
THE CITY OF ALBANY BY ADDING A NEW ARTICLE VII, ENTITLED “SMALL CELL
WIRELESS FACILITIES IN CITY RIGHTS OF WAY

PUBLIC COMMENT PERIOD: YES

Council Member Fahey on behalf of Planning, Economic Development and Land Use
Committee introduced the following:
RESOLUTION 37.42.21R
A RESOLUTION AUTHORIZING A RIGHT-OF-WAY FRANCHISE
AGREEMENT WITH CELLCO PARTNERSHIP D/B/A VERIZON WIRELESS FOR
INSTALLATION OF TELECOMMUNICATIONS EQUIPMENT ON CITY-OWNED
RIGHTS-OF-WAY
WHEREAS, Cellco Partnership d/b/a/ Verizon Wireless seeks to deploy small cell
wireless facilities within rights-of-way owned by the City of Albany; and
WHEREAS, federal law provides that the regulation of the placement, construction, and
modification of personal wireless service facilities by any local government or instrumentality
thereof shall not unreasonably discriminate among providers of functionally equivalent services,
and shall not prohibit or have the effect of prohibiting the provision of personal wireless services;
and;
WHEREAS, under federal law, a local government or instrumentality thereof shall act on
any request for authorization to place, construct, or modify personal wireless service facilities
within a reasonable period of time after the request is duly filed with such government or
instrumentality, taking into account the nature and scope of such request; and
WHEREAS, the City of Albany is authorized under section 82-4 of the Albany City Code
and section 20 of the New York General City Law to grant and renew non-exclusive franchises for
the installation, operation, and maintenance of telecommunications infrastructure on, beneath,
above, and within public rights-of-way within the City; and
WHEREAS, it is the practice of the City of Albany to permit such use of pubic rights-ofway for the provision of telecommunications service providers, subject to the duty of and authority
for the City to manage its streets, public property, and rights-of-way for public use, and to require
fair and reasonable compensation for the use thereof in a manner consistent with applicable law;
and
WHEREAS, Cellco Partnership d/b/a Verizon Wireless is licensed by the Federal
Communications Commission to operate throughout the State of New York to provide
telecommunications services
WHEREAS, Cellco Partnership d/b/a Verizon Wireless desires to obtain from the City a
non-exclusive license to access, use, and occupy public rights-of-way within the City for the
purpose of constructing, installing, maintaining repairing, operating, replacing, and removing
equipment and facilities related to the placement of small cell wireless facilities in a manner
consistent with law; and
WHEREAS, state and local law require approval by the Common Council of franchise
agreements regarding proposed installation and use of telecommunications in City of rights-ofway;

NOW, THEREFORE, BE IT RESOLVED, that the Common Council of the City of
Albany hereby authorizes the Mayor of the City of Albany to enter into a Small Wireless Facilities
Rights-of-Way Access Agreement with Cellco Partnership d/b/a Verizon Wireless its successors
and assigns, granting Cellco Partnership d/b/a Verizon Wireless a franchise to construct, install,
operate and maintain telecommunications equipment in the City of Albany.

To:

Danielle Gillespie, City Clerk

From

Brett Williams, Senior Assistant Corporation Counsel

Re:

Request for Common Council Legislation
Supporting Memorandum

Date:

April 2, 2021

Sponsor(s):

Council Member Fahey on behalf of Planning, Economic Development and
Land Use Committee

RESOLUTION NUMBER 37.42.21R
TITLE
A RESOLUTION AUTHORIZING A RIGHT-OF-WAY FRANCHISE AGREEMENT WITH
CELLCO PARTNERSHIP D/B/A VERIZON WIRELESS FOR INSTALLATION OF
TELECOMMUNICATIONS EQUIPMENT ON CITY-OWNED RIGHTS-OF-WAY
GENERAL PURPOSE OF THE LEGISLATION
Telecommunications companies sometimes seek to install telecommunications equipment in
municipally owned and maintained rights-of-way. At least one such company already has an
agreement to do so in the City of Albany.
Cellco Partnership d/b/a Verizon Wireless now wishes to install small cell wireless equipment in
or on City-owned rights-of-way. These installations will expand access to 5G and otherwise
improve the existing cellular and telecommunications infrastructure in the City of Albany.
This resolution authorizes the Mayor to enter into a “Small Wireless Facilities Rights-of-Way
Access Agreement” on the City’s behalf with Cellco Partnership d/b/a Verizon Wireless.
The proposed agreement is included herewith.
NECESSITY FOR LEGISLATION AND ANY CHANGE TO EXISTING LAW
Pursuant to state law and City code, the Common Council must authorize the use of City rightsof-way for franchises.
FISCAL IMPACT
The City may charge fees established by federal regulation and laid out more fully in Section VIII,
“Fees and Charges” of the annexed agreement.

SMALL WIRELESS FACILITIES
RIGHTS-OF-WAY ACCESS AGREEMENT
BY AND BETWEEN
THE CITY OF ALBANY AND
CELLCO PARTNERSHIP D/B/A VERIZON WIRELESS
The City of Albany, NY ("City"), a New York municipal corporation with its principal offices
at 24 Eagle Street, Albany, New York 12207, and Cellco Partnership d/b/a Verizon Wireless, a
partnership, organized and existing under the laws of Delaware ("Carrier"), with its principal offices at
One Verizon Way, Mail Stop 4AW100, Basking Ridge, New Jersey 07920 (telephone number 866862-4404), hereby enter into this Wireless Facilities Rights-of-Way Access Agreement ("Agreement")
effective as of the date last signed below (the "Effective Date"). The City and Carrier may collectively
be referred to as “Parties,” or individually as a “Party.”
WHEREAS, the City is authorized under Section 82-4 of the Code of the City of Albany and
Section 20 of the N.Y. General City Law to grant and renew non-exclusive franchises for the
installation, operation, and maintenance of telecommunications infrastructure on, beneath, above, and
within the public rights-of-way within the City; and
WHEREAS, it is the practice of the City to permit such use of the streets and public rights-ofway for the provision of telecommunications service providers, subject to the duty and authority of the
City to manage its streets, public property, and rights-of-way for public use, and to require fair and
reasonable compensation for the use thereof in a manner consistent with applicable law; and
WHEREAS, Carrier is licensed by the Federal Communications Commission (“FCC”) to
operate throughout the State of New York to provide telecommunications services and seeks to deploy
Small Cell Wireless Facilities within the City Rights of Way; and
WHEREAS, Carrier desires to obtain from the City, as permitted by law, and the City desires
to grant to Carrier a non-exclusive license to access, use, and occupy the public rights-of-way within
the City for the purpose of constructing, installing, maintaining, repairing, operating, replacing and
removing equipment and facilities related to the placement of Small Wireless Facilities, in a manner
consistent with this Agreement;
NOW, THEREFORE, AND IN CONSIDERATION of mutual covenants and conditions set
forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties hereby agree as follows:
SECTION I. DEFINITIONS
A.
B.
C.
D.
E.
F.
G.

“Aesthetic Standards” means such standards as may be published from time to time by
the CPO, which shall set forth rules and regulations for the siting and construction of
Small Wireless Facilities within the City ROW.
“Agreement” means this Agreement, together with any exhibits, amendments, or
modifications.
“Applicable Law” or “Law” means all federal, state, and local laws, statutes, codes,
ordinances, resolutions, orders, rules, and regulations.
"CPO" means the Chief Planning Official of the City of Albany, as that term is defined
in the City of Albany Unified Sustainable Development Ordinance.
“Collocate” means to attach, install, mount, maintain, modify, operate, and/or place one
or more Facilities on an existing support structure.
“Deployment” means the construction, repair, replacement, maintenance, attachment,
installation, removal, reattachment, reinstallation, relocation, and/or operation of
Facilities within the City ROW.
“Equipment” means the radios, antennas, transmitters, and other wireless transmission
or transport devices attached, mounted, or installed in the City ROW, including but not
limited to control boxes, fiber optic and other cables, wires, conduit, power sources,
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H.
I.
J.
K.
L.

M.

N.
O.

P.

Q.

R.
S.

grounding equipment, battery backup and other equipment, structures, and
appurtenances which may be installed, maintained, operated and/or used for the purpose
of Small Wireless Facilities Deployments. This definition shall include new types of
telecommunications equipment that are substantially similar to Small Wireless Facilities
existing as of the Effective Date of this Agreement, or that have reduced or less adverse
impacts on the City ROW with respect to size, coverage/spacing requirements, and
general physical characteristics.
“Facility” or “Facilities” means any and all Equipment and installations of any kind
owned and/or controlled by Carrier that are reasonably necessary and appropriate for the
provision of Services.
“FCC” means the Federal Communications Commission of the United States.
"FCC Wireless Infrastructure Order" means the Declaratory Ruling issued by the
FCC on September 27, 2018 in WT Docket Nos. 17-79 and 17-84 (FCC 18-133, 33
FCC Rcd 9088).
“License” means the non-exclusive right granted by the City, subject to this Agreement,
to Carrier to construct and maintain its Small Wireless Facilities on, over, under, upon,
across, and/or along the City ROW.
“Person” means any natural or corporate person, business association or business
entity, including, but not limited to, an individual, a partnership, a sole proprietorship, a
political subdivision, a public or private agency or any kind, a utility, a successor or
assign of any of the foregoing, or any other legal entity.
“Pole” means a structure, such as a utility, lighting, traffic, or similar pole made of
wood, concrete, metal or other material, located or to be located within the City ROW.
The term includes the vertical support structure for traffic lights but does not include a
horizontal structure to which signal lights or other traffic control devices are attached,
unless the CPO grants a waiver for such pole.
“Radiofrequency Emissions” or “RF Emissions” means electromagnetic energy
including radio waves and microwaves that are transmitted or received by Facilities.
“Rights-of-Way” or “ROW” means the space in, upon, above, under, along, across,
and over the public streets, roads, highways, sidewalks, and public ways owned or
controlled by and under the jurisdiction of the City, as the same now or may hereafter
exist. This term shall not include: (a) any county, state, or federal ROW; (b) public
utility easements, whether owned by the City or others, except as provided by applicable
Laws or pursuant to any agreement between the City and any such person or entity; or
(c) any property owned by the City that is not a public street, road, highway, sidewalk,
or other public way, such as parks, City buildings, and property on which City buildings
are located.
“Services” means any telecommunications service provided by means of the Facilities
installed by Carrier in accordance with this Agreement, for which Carrier holds a valid
authorization issued by the FCC; or the leasing, operation, or maintenance of the same
by Carrier in accordance with this Agreement. “Services” do not include cable service or
open video services.
“Small Wireless Facility” means a Facility that meets the definition of “Small Wireless
Facility” set forth in 47 CFR § 1.6002. The term “Small Wireless Facility” includes
associated Equipment and Facilities as defined in this Agreement, but does not include
Support Structures to which such Equipment and Facilities are attached.
“Small Wireless Facility Permit” means the authorization granted after review and
approval by the CPO of an application for a Small Wireless Facility.
"Support Structure" means a structure to which a Small Wireless Facility is or may be
attached.

SECTION II. GRANT OF ACCESS AND OCCUPANCY RIGHTS
A.

The City hereby grants to Carrier a non-exclusive License to enter upon and use the City
ROW for the purpose of construction, operation, and maintenance of Small Wireless
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B.
C.

D.
E.
F.

Facilities.
The City expressly reserves the right, in its own name, to use and occupy the City ROW,
and to grant such other non-exclusive licenses to use and occupy the City ROW as may
be deemed in the public interest.
Carrier shall be solely responsible for any and all costs and expenses related to its use of
the City ROW for the deployment of Small Wireless Facilities. Carrier shall also be
solely responsible for obtaining any and all real property easements, rights-of-way,
permissions, and consents from third-parties, as may be required, in order to access and
use the City ROW for its Small Wireless Facilities.
Carrier shall be subject to all applicable laws that may apply to the Small Wireless
Facilities and that may affect, without limitation, their placement, location, and
operation within the City ROW.
This Agreement does not grant Carrier any property interest in the City ROW. The
License granted herein is not divisible, and Carrier may not grant any person the right to
use or occupy the City ROW, except as set forth herein.
Carrier warrants that its Small Wireless Facilities shall be maintained in good operating
condition, as consistent with applicable laws and generally accepted industry standards.

SECTION III. EQUITY AGENDA
A.
B.

C.

Carrier acknowledges the City's Equity Agenda, codified in Chapter 183 of the City
Code, and supports the City's the desire to prioritize wards that have lower levels of
service. Carrier will not unduly discriminate against any underserved wards.
Within 30 days after the Effective Date, Carrier shall submit to the CPO a non-binding
Initial Deployment Plan, which shall describe the number and general location of Small
Wireless Facilities that Carrier expects to deploy during the term of this Agreement, and
Carrier shall thereafter submit updated Deployment Plans at its discretion or upon
request of the CPO. The purpose of such Deployment Plans is to: (a) provide
information regarding key indicators to support the City in implementing the Equity
Agenda; (b) to allow the City to estimate staffing needs to support Carrier's expected
Deployment Plan; (c) and to allow the City to identify geographic locations where
multiple carriers may be planning to deploy Small Wireless Facilities.
The City encourages Carrier to invest in community engagement efforts throughout the
City of Albany to encourage public support for its Small Wireless Facilities and to
promote universal access to essential communications technology.

SECTION IV. SMALL WIRELESS FACILITY PERMIT SUBMITTAL AND REVIEW
A.
B.

C.

D.

E.

The CPO shall provide a pre-application review at Carrier's request, to ensure that
Carrier's proposed locations are in compliance with all applicable laws and consistent
with the Aesthetic Standards.
Carrier shall submit a Small Wireless Facility Permit Application to the CPO for each
proposed Small Wireless Facility using the form titled “Revocable Sidewalk Privilege
Application – Small Wireless Facility,” as may be amended from time to time by the
CPO.
The Application shall comply with the requirements and directions specified on the
"Revocable Sidewalk Privilege Application – Small Wireless Facility" application form,
a copy of which is attached hereto as Exhibit A. The CPO shall provide notice to Carrier
within 10 days of any changes made to this form.
In addition to obtaining a Small Wireless Facility Permit, Carrier may be required to
obtain additional generally applicable permits, including but not limited to the
following: (a) building permit; (b) electrical permit; (c) grading permit; (d) tree
trimming application; (e) street opening permit; (f) sidewalk barricade permit; and/or (g)
certificate of appropriateness.
The CPO may propose alternate locations to those requested in the Small Wireless
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F.

G.

H.

I.

J.

Facility Application, provided that such locations are acceptable to Carrier from a
technical and constructability perspective and are similar in cost. The CPO may also
require that Small Wireless Facilities are placed at a location so as to minimize impacts
on adjoining property owners and other users of the City ROW.
The CPO shall review each Small Wireless Facility Application on an expedited basis so
as to comply with the shot clocks set forth in the FCC Wireless Infrastructure Order.
The CPO shall evaluate and approve or deny Small Wireless Facility Applications on a
competitively neutral basis, with no unreasonable discrimination among similarly
situated applicants and installations.
Within the time allowed under the shot clocks for approval or denial of a Small Wireless
Facility Application, the CPO shall issue a written decision that either approves,
approves with conditions, or denies the requested Small Wireless Facility Permit, with
the reasons for such decision set forth in written findings.
In the event that an application is denied, Carrier may appeal such denial within 30 days
to the City of Albany Board of Zoning Appeals pursuant to the appeal procedure set
forth in section 375-5(D)(12)(b) of the City of Albany Unified Sustainable Development
Ordinance.
An application may be approved for any of the following Small Wireless Facility uses:
i.
Collocation on an existing City-owned Support Structure;
ii.
Collocation on an existing Support Structure not owned by the City, provided
that Carrier has submitted sufficient proof of permission from the owner thereof;
iii.
Collocation on a City-owned Support Structure following the replacement of
such Support Structure, provided that: (1) Carrier shall be solely responsible for
all costs and expenses related to such replacement; (2) the replacement Support
Structure shall be designed to match as closely as feasible the existing Cityowned Support Structure with regard to size, color, materials, etc.; and (3)
Carrier shall not retain any ownership rights in the Support Structure following
its replacement;
iv.
Collocation on a Support Structure not owned by the City following the
replacement of such Support Structure, provided that Carrier has submitted
sufficient proof of permission from the owner thereof, and provided that: (1) the
City shall not be responsible for any costs and expenses related to such
replacement; (2) the replacement structure shall be designed to match as closely
as feasible to the existing Support Structure with regard to size, color, materials,
etc.; or
v.
Installation of a new Support Structure where, as determined by Carrier in
consultation with the CPO, no other existing Support Structure in the City ROW
can be used for Collocation and provided that, where feasible, such Support
Structure is designed in a manner that can accommodate at least one additional
small wireless facility.
An Application may be denied on the following grounds:
i.
ii.
iii.
iv.
v.

Subject to the applicable FCC Shot Clock, the Application is materially
incomplete;
The Small Wireless Facility would materially interfere with vehicular and
pedestrian safety;
The Small Wireless Facility would be in violation of the City of Albany Unified
Sustainable Development Ordinance or Aesthetic Standards;
The Small Wireless Facility would interfere with the City’s obligations under the
Americans with Disabilities Act; or
Any other violation of law or substantial and material adverse impact to the
public health, safety, or general welfare.

SECTION V. CONSTRUCTION AND MAINTENANCE
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A.

B.

C.

D.

E.

F.

Carrier shall be responsible for coordination of its construction and maintenance work
with the CPO to avoid any interference with existing utilities, substructures, facilities,
street light operations, or other existing uses of the City ROW. Carrier shall comply with
all City construction regulations, including, but not limited to construction hours, waste
management, noise abatement, and traffic and parking regulations.
Carrier shall install and perform all work on Small Wireless Facilities in strict
compliance with its approved Permits and in a diligent, skillful, and workmanlike
manner. No later than 7 days before commencing installation of a Small Wireless
Facility, Carrier shall provide to the CPO a schedule of construction activities and a list
of the names, places of business, and license numbers of all contractors who will
perform the work. Carrier shall be responsible for ensuring that all contractors and
subcontractors comply with the requirements of this Agreement and applicable law
when performing work on behalf of Carrier.
Carrier shall be solely responsible for establishing electrical power to its Small Wireless
Facilities, which shall be metered or otherwise charged separately from any other City
or utility infrastructure located in the City ROW, and Carrier shall be solely responsible
for the payment of electrical utility charges for the Small Wireless Facility. Drawings
and specifications for any power supply routing shall be provided to the CPO upon
request.
After performing construction or maintenance work or any other modification, Carrier
shall leave the City ROW in the same condition as it was before the work. Carrier shall
be solely responsible if such work disturbs or alters any utility infrastructure in the City
ROW or any City street or sidewalk, and Carrier shall at its own expense restore such
utility infrastructure or City street or sidewalk to its original condition. If Carrier does
not perform such restoration within 30 days, the City shall have the option upon 10 days
prior written notice, or sooner if required to protect or preserve public health or safety,
to perform or cause to be performed such restoration work and to charge Carrier for the
costs incurred by the City at the City’s standard rates. Carrier shall promptly reimburse
the City for any such costs within 45 days of its receipt of a demand for payment
containing a sufficiently detailed invoice or list of charges.
If the installation of a Support Structure results in the creation of a double pole, Carrier
shall cooperate in good faith with the City’s efforts, if any, to eliminate the double pole.
Such efforts may include, but are not limited to, cooperation to relocate attachments
owned or operated by other entities from the original pole to the new pole.
Carrier shall not be required to obtain prior City approval for maintenance and repairs
that are: (i) necessary to maintain the structural integrity of a Support Structure; (ii)
required to address an emergency; or (iii) limited to the repair, replacement,
modification, or installation of internal components; (iv) or the replacement or upgrade
of Equipment with new components that are substantially similar to the original with
respect to color, size, and other aesthetic qualities and do not require any structural
modifications to the Support Structure. All other maintenance and repairs or other
modifications to a Small Wireless Facility shall require Carrier to submit a Small
Wireless Permit Application as if applying for an initial installation of Small Wireless
Facilities.

SECTION VI. TERM OF AGREEMENT AND SMALL WIRELESS FACILITY PERMITS
A.
B.
C.
D.

This Agreement shall commence upon the Effective Date and have an initial term of five
years. The term of this Agreement shall thereafter be subject to three automatic three
year extensions.
Carrier may terminate this Agreement at any time, upon 90 days written notice.
The City may terminate this Agreement upon any material violation or breach by
Carrier. The City shall give Carrier a reasonable time to cure any such material violation
or breach, provided that it shall be no less than 30 days and no more than 120 days.
Each Small Wireless Facility Permit granted under this Agreement shall be valid for as
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long as this Agreement remains in effect or for ten years, whichever is longer; provided,
however that installation of each Small Wireless Facility shall commence within twelve
months and be completed no later than fifteen months from approval of the Small
Wireless Facility Permit, and failure to comply with this requirement shall result in the
expiration of the Permit except to the that the CPO may grant an extension of up to 120
days.
SECTION VII. REMOVAL AND/OR RELOCATION OF SMALL WIRELESS FACILITIES
A.

B.

C.
D.

Carrier acknowledges that the City, upon 90 days' written notice, may require Carrier to
relocate all or a portion of any Small Wireless Facility to an alternative location made
available by the City and acceptable to Carrier, at the sole cost and expense of Carrier, if
the City determines, in its reasonable discretion, that the relocation is needed to facilitate
the use of the ROW for municipal purposes directly related to the public health, safety,
or general welfare. Should Carrier fail to relocate any such Small Wireless Facility by
the date established by the City, the City may remove such Small Wireless Facility and
the expense thereof shall be paid by Carrier within 30 days, including all expenses
incurred by the City due to Carrier’s delay. The City and Carrier shall cooperate to the
extent possible to assure continuity of service during any such relocation, and the City
shall use reasonable efforts to afford Carrier a reasonably equivalent alternative location.
If the City should reasonably determine that it is necessary in response to any public
welfare or safety emergency that threatens imminent personal injury or property
damage, the City may temporarily or permanently disconnect or remove any Small
Wireless Facility within the City ROW. In cases of emergency, the City shall provide
such notice as is practicable under the circumstances.
Carrier shall notify the City upon terminating operation of any Small Wireless Facility
and shall remove such Small Wireless Facility within 30 days.
Upon termination or expiration of Small Wireless Facility Permits granted pursuant to
this Agreement, Carrier shall have 90 days to remove such Small Wireless Facility and
restore any disruptions to the City ROW, except to the that the CPO may grant an
extension of up to 30 days to vacate the property.

SECTION VIII. FEES AND CHARGES
A.

B.

C.
D.
E.

The following non-recurring fees are required for each Small Wireless Facility and shall
be due upon application submission:
i.
For collocations or facilities mounted on an existing or replacement Support
Structure - $500.00 for a batch of five and $100.00 for each additional facility.
ii.
For new pole placements - $1,000.00.
The following annual fees are required for each Small Wireless Facility:
i.
For collocations or facilities mounted on an existing or replacement Support
Structure - $135.00 per year
ii.
For new pole placements - $270.00 per year
The first year's annual fee shall be due within 90 days of when the installation is
complete and shall not be prorated, regardless of the date of such completion. For each
subsequent year, the annual fee shall be due on or before January 31.
The City shall provide Carrier a completed, current Internal Revenue Service Form W-9
and state and local withholding forms if required.
In the event that any Federal, State or County legislative, regulatory, judicial, or other
action affects the rights or obligations of the Parties, or establishes rates, terms or
conditions for the construction, operation, maintenance, repair or replacement of Small
Wireless Facilities in the City ROW that differ in any material respect from the terms of
this Agreement (“New Law”), then either Party may, upon 30 days written notice,
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require that the fees required under this section be renegotiated to conform to the New
Law. Such fees shall then apply on a going forward basis for all existing and new Small
Wireless Facilities, unless the New Law requires retroactive application, in which case
such new fees shall apply retroactively. In the event that the Parties are unable to agree
upon new terms within 90 days after notice of such New Law, then any fees specified in
the New Law shall apply from the 90th day forward until the negotiations are completed
or otherwise determined by a court of competent jurisdiction.
SECTION IX. ADDITIONAL PROVISIONS
A.

B.

C.

D.

Carrier's Small Wireless Facilities must comply with all applicable standards and
regulations of the FCC and any other applicable State or federal government agency
with the authority to regulate exposure to RF emissions, and Carrier shall defend,
indemnify, and hold harmless the City and its employees and agents against any
damages arising from any violation by Carrier of any such laws during the performance
of this Agreement. The City reserves the right to conduct at its sole expense on-site postinstallation RF emissions testing.
Consistent with applicable Laws, Carrier shall ensure that its Small Wireless Facilities
will not cause RF interference with wireless communication facilities or devices, cable
television, broadcast radio or television systems, or satellite broadcast systems existing
at the time of installation of its Small Wireless Facilities. Carrier shall further ensure
that its Small Wireless Facilities will not cause any RF interference with traffic, public
safety, or other communications signal equipment existing at the time of installation of
its Small Wireless Facilities. The City shall include substantially similar interference
language in all future right-of-way access agreements for Small Wireless Facilities to
ensure Carrier is protected from RF interference.
Carrier shall maintain accurate maps and other appropriate records of its Small Wireless
Facilities, including GIS location and information data, and such information shall be
provided to the City upon the CPO's request, no more than one time per year. All
location and information data provided to the City under this section shall be GIS
compatible and shall include the following information on Carrier's Small Wireless
Facilities and Equipment: Site Name; Site Address; Site coordinates; Site Technology
Type (e.g., 4G or 5G); Site Status; and Inservice Activation Date. The City shall treat
such location and information data as confidential trade secrets exempt from disclosure
under the Freedom of Information Law, Public Officers Law § 87(2)(d).
Nothing in this Agreement, shall be deemed to grant, convey, create, or vest in Carrier
any real property interest in any portion of the City ROW or any other City property,
including but not limited to, any fee, leasehold or easement interest in any land;
provided, however, that this Agreement may, subject to applicable laws, create an
interest subject to taxation and that Carrier, its successor, lessee or assign may be subject
to the payment of such taxes.

SECTION X. INDEMNIFICATION, INSURANCE, ETC.
A.

The City and its employees and agents shall not be liable for injury or damage to any
persons or property resulting from the installation, operation, maintenance, repair,
and/or removal of Small Wireless Facilities within the City's right of way, including but
not limited to diminution in the value of any property, damages for loss or restriction of
use of the City's right of way, damages arising from any use, storage, release, or disposal
of hazardous materials and/or substances, and damages arising from any interruption of
services of the small wireless facilities. To the extent permitted by law, Carrier releases,
covenants not to bring suit, and agrees to indemnify, defend, and hold harmless the City,
its officers, employees, agents, and representatives, from any and all such claims, costs,
damages, judgments, awards, and/or liability for injury or death of any person, or
damage to property to the extent caused by or arising out of any acts or omissions of
Carrier, its agents, officers, employees, and contractors in the performance of this
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B.

C.

D.

E.

Agreement and/or the installation, operation, maintenance, repair, and/or removal of
small wireless facilities except to the extent such claims or damages may be due to or
caused by the negligence or willful misconduct of the City, its employees, boards,
commissions, departments, officers, and agents. This indemnification shall survive the
termination or expiration of this License.
The City shall give prompt written notice to Carrier of any claim for which the City
seeks indemnification. Carrier shall have the right to investigate these claims with
prompt notice to the City Corporation Counsel. Carrier shall not settle any claim subject
to this Section without the consent of the City, unless the settlement (i) will be fully
funded by Carrier, and (ii) does not contain an admission of liability or wrongdoing by
any indemnified party. Any required consent shall not be unreasonably withheld,
delayed or conditioned. To the extent permitted by law, the City releases, covenants not
to bring suit, and agrees to indemnify, defend, and hold harmless Carrier, its officers,
employees, agents, and representatives, from any and all such claims, costs, damages,
judgments, awards, and/or liability for injury or death of any person, or damage to
property to the extent caused by or arising out of any acts or omissions of the City, its
agents, officers, employees, and contractors in the performance of this Agreement.
Notwithstanding any provision to the contrary, in no event shall either Party be liable to
the other in contract, tort, under any statute, warranty, provision of indemnity or
otherwise, for any special, indirect, incidental, or consequential, punitive, or exemplary
damages suffered by the other Party or any customer or third party or any other person
for lost profits or other business interruption damages of such Party’s customers,
advertisers, users, clients, licensees, concessionaires, or any other person, firm, or entity,
and the Parties agree to indemnify and hold each other harmless in such regard.
Carrier acknowledges that the City has made no warranties or representations regarding
the fitness, availability or suitability of any City Facilities or Utility Infrastructure for the
installation of Small Wireless Facilities, or for any other activities permitted under this
Agreement, and that except as expressly provided in this Agreement, any performance
of work or costs incurred by Carrier in the deployment of Small Wireless Facilities
contemplated under this agreement by Carrier is at Carrier’s sole risk. Except as
otherwise expressly provided in this Agreement, Carrier on behalf of itself and its
successors and assigns, waives its right to recover from, and forever releases and
discharges, the City and its agents, and their respective heirs, successors, administrators,
personal representatives, and assigns, from any and all claims, whether direct or indirect,
known or unknown, foreseen and unforeseen, that may arise on account of or in any way
be connected with the physical or environmental condition of the City facilities and
utility infrastructure located in the City ROW except to the extent such claims or
damages may be due to or caused by the negligence or willful misconduct of the City, its
employees, boards, commissions, departments, officers, and agents. The City agrees: (i)
to allow Carrier to investigate the location of City Facilities and Utility Infrastructure
(provided permission from the utility is first obtained); and (ii) to work cooperatively
with Carrier to facilitate the investigation of City facilities and utility infrastructure
under consideration as a location for a Small Wireless Facility, for the possible presence
of lead-based paint, asbestos, or other hazardous substances (as that term may be defined
under applicable laws), or to identify physical or structural deficiencies. The City agrees
to comply with applicable federal, state and local laws with respect to the ongoing
maintenance of any City-owned Support Structures. Carrier shall be responsible to
maintain any of its Facilities located thereon.
Carrier shall maintain and keep in effect during the Term of this Agreement commercial
general liability insurance, as per ISO form or equivalent, with a limit of $3,000,000 per
occurrence for bodily injury and property damage and $4,000,000 general aggregate,
insuring Carrier and including the City as an additional insured by endorsement as their
interest may appear under this Agreement insuring against loss, damage, cost, expense
or liability for damage to property or injury, illness, or death of person occurring or to
the extent arising out of or resulting from Carrier’s use and occupancy of the City ROW
8

F.

G.

and the operations conducted thereon in connection with the Deployment of its Small
Wireless Facilities. Carrier’s policy shall be primary and non-contributory with any
insurance or program of self-insurance that may be maintained by the City.
To ensure that the City will have some recompense if the Facilities are abandoned or
result in other unexpected costs, Carrier agrees, prior to the commencement of any work
under an approved Small Wireless Facilities Permit, to post a removal bond or bonds in
the following amounts: an initial bond in the amount of $20,000.00, which shall cover
the collocation of up ten (10) Small Wireless Facilities on existing or replacement
Support Structures, and thereafter subsequent bonds in the amount of $20,000.00, which
shall cover the collocation of ten (10) additional Small Wireless Facilities on existing or
replacement Support Structures; and a bond in the amount of $10,000.00 for any new
Support Structure. Such removal bonds shall be made payable to the City and shall be
delivered to Corporation Counsel. Where Carrier submits a removal bond to National
Grid pursuant to its terms of its Master Agreement, Carrier will provide a copy of that
bond to the City.
The City acknowledges that Carrier may enter into financing arrangements including
promissory notes and financial and security agreements for the financing of the
Equipment and Pole Placements (the "Collateral") with third party financing entities. In
connection therewith, the City: (i) consents to the installation of the Collateral consistent
with the other terms of this Agreement; (ii) disclaims any interest in the Collateral, as
fixtures or otherwise; and (iii) agrees that the Collateral shall be exempt from execution,
foreclosure, sale, levy, attachment, or distress for any Annual Fees due or to become
due, and that such Collateral may be removed at any time consistent with the other terms
of this Agreement without recourse to legal proceedings.

SECTION XI. VALIDITY AND CONSTRUCTION OF AGREEMENT
A.

B.

C.

D.

E.

Entire Agreement. This Agreement states the entire agreement between the parties and
supersedes all prior agreements and understandings, whether oral or written, between
the parties with respect to the subject matter hereof, and may not be amended or
modified except by a written instrument executed by the parties hereto. This Agreement
contains the entire understanding of the parties with respect to the subject matter hereof.
No waiver of any right or remedy hereunder shall be effective unless and until set forth
in a writing delivered to the other party, and a waiver, forbearance or other failure to
enforce any right or remedy on any given occasion or under any specified circumstance
shall not be construed as, or have the effect of, a waiver of such rights or remedies on
any other occasion or under any other circumstances.
Binding Effect. This Agreement shall be binding upon and shall inure to the benefit of
the Parties hereto and their respective successors and permitted assigns, and shall not be
modified or amended except by an express written agreement signed by a duly
authorized representative of both Parties. Nothing in this Agreement shall create or give
to third parties any claim or right of action against the City or Carrier.
Counterparts. This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall be deemed an original, all of which together
shall constitute the same instrument. Execution and delivery may be accomplished by
facsimile or other electronic means.
Governing Law. This Agreement shall be governed by and construed in accordance with
the laws of the State of New York, without reference to its conflicts of laws principles,
and, where applicable, federal law. In the event that any claim, complaint, or litigation is
brought by either Party to this Agreement against the other for breach of this
Agreement, or for an interpretation of this Agreement, each party shall bear its own
costs, including legal fees and expenses.
Severability. If one or more of the provisions in this Agreement are held by an agency or
court of competent jurisdiction, in a final, non-appealable order, to be invalid, void,
voidable, unenforceable or illegal, such provision shall be deemed severable from the
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G.

H.

I.

J.

K.

remaining provisions of this Agreement. Such invalid, void, voidable, unenforceable or
illegal provision shall not affect the remaining provisions of this Agreement so long as
the material purposes of this Agreement can be determined and effected.
Transfer and Assignments. Carrier shall not assign or otherwise transfer all or any part
of its interest, rights, and duties in this Agreement, or sublet the area licensed hereunder
or any portion thereof to be occupied by anyone other than Carrier, without the City's
prior written consent in each instance, which consent shall not be unreasonably
withheld, conditioned, or delayed. Any transfer that is not in compliance with this
Section shall be void. Notwithstanding the foregoing, Carrier may, without the consent
of City assign this Agreement, any Small Wireless Facility Permit, and/or related
permits to any entity which (i) shall Control, be under the Control of, or be under
common Control with Carrier; (ii) is a successor to Carrier either by merger or other
consolidation of Carrier; or (iii) acquires all or substantially all of the Carrier’ assets in
the market defined by the FCC in which the Facilities are located, provided that such
entity is bound by all of the terms and conditions of this Agreement. Carrier shall
provide the City notice of any such assignment within a reasonable period of time after
the consummation thereof.
Force Majeure. No failure by a Party to perform its obligations in accordance with this
Agreement shall be deemed a material breach or grounds for termination if such failure
to perform occurred as a result of circumstances beyond such Party's reasonable control
as described below. Further, the time for performance of any duties or obligation of City
or Carrier shall be extended for the period during which performance was delayed or
impeded due to causes beyond such Party's control, including but not limited to strikes,
lockouts, labor disputes, supply shortages, utility outages, cable dig-up by third party,
civil disorders, actions of governmental authorities, actions of civil or military authority,
national emergency, insurrection, riots, war, acts or threats of terrorism, acts of God,
fire, floods, epidemics, freight embargoes or other causes beyond the reasonable control
of the party required to perform an act, the Party shall be excused from performing that
act for a period equal to the period of the preventing circumstance or delay. If Carrier or
City claims the existence of a circumstance preventing performance, upon written
demand for performance, the Party claiming the delay shall notify the other Party in
writing of that fact within thirty (30) days after the beginning of any such circumstance.
Economic hardship, misfeasance, or malfeasance of a Party's directors, officers,
employees, council, officials or agents shall not be considered as a condition beyond the
fault or control of the defaulting Party.
Confidentiality. The City shall make accepted Applications publicly available in
accordance with the New York State Freedom of Information Law, provided however
that the City will redact or withhold from disclosure such portions of the Application
materials that constitute trade secrets exempt from disclosure under Public Officers Law
§ 87(2)(d), including but not limited to the GIS and location data required under Section
III.
No Waiver. None of the material provisions of this Agreement may be waived or
modified except expressly in writing signed by the Parties hereto. Failure of either Party
to require the performance of any term in this Agreement or the waiver by either Party
of any breach thereof shall not prevent subsequent enforcement of this term and shall
not be construed or deemed a waiver of any subsequent breach.
Authority to Execute. Any individual executing this Agreement on behalf of a Party
represents and warrants that he or she is duly authorized to execute and deliver this
Agreement on behalf of such Party, and this Agreement is binding upon such Party in
accordance with its terms.
Notices. All notices required or permitted to be given to either Party under this
Agreement shall be in writing by mail to the following addresses. The Parties may
change their contact information at any time by written notice.
i.
Notices to the City:
Office of the Corporation Counsel
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City Hall Room 106
24 Eagle Street
Albany, New York 12207
Chief Planning Official of the City of Albany
Department of Planning & Development
200 Henry Johnson Blvd, First Floor, Suite #3
Albany, New York 12210
ii.

Notices to Carrier:
Cellco Partnership
d/b/a Verizon Wireless
180 Washington Valley Road
Bedminster, New Jersey 07921
Attention: Network Real Estate

IN WITNESS THEREOF, the Parties hereby bind themselves legally to the terms and conditions set
forth in this Agreement, as evidenced by the signature of their duly authorized representatives.
CITY OF ALBANY

CELLCO PARTNERSHIP D/B/A VERIZON
WIRELESS

______________________________
Name: Katherine M. Sheehan
Title: Mayor

_______________________________
Name:
Title:

Date:__________________________

Date:__________________________
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CITY OF ALBANY
N
E WP Y OD R K
D
EPARTMENT OF

LANNING AND

FOR STAFF USE ONLY
RSP-SWF#:

Date:

EVELOPMENT

200 HENRY JOHNSON BOULEVARD | ALBANY, NEW YORK 12210

REVOCABLE SIDEWALK PRIVILEGE APPLICATION – SMALL WIRELESS FACILITY
Part 1. Applicant Information
Applicant Name:
Mailing Address:
Email:

Telephone Number:

Part 2. Authorized Agent Information
Agent Name:
Mailing Address:
Email:

Telephone Number:

Part 2. Description of Work
(Please include a detailed description and scaled drawings or plans of the work for all RSPs sought. Identify any antennas and/or structures to be
installed, the size and depth of any proposed excavation, existing conditions and a proposed traffic plan):

Value of Work (Label & Materials):

Part 3. Location
GPS Coordinates:
Nearest Street Address:
Closest Intersection:

Part 4. Facility Information
Type of Pole: ☐ Utility Pole

☐ Other _________________________________

Owner of Pole or Attachment Infrastructure:
Name of Owner Representative:
Mailing Address:
Email:
Type of Installation: ☐ Existing Pole

Telephone Number:
☐ Replacement Pole

☐ New Pole

☐ Equipment Cabinet

Size of Proposed Antenna(s) (cb ft):
New Structure (Yes/No):
Colocation (Yes/No):
Existing Structure Height (ft.):
Proposed Structure Height (ft.):
Proposed Height to Top of Installation (ft.)
Height of Adjacent Structures (ft.):
Describe proposed camouflage techniques for all antennae or any new or replacement poles:
Revocable Street Privilege Application
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Part 5: Disturbance and Impacts
Right-of-Way Impacts:
Existing Surface Materials Impacted:
Utilities Impacted:
Other Impacts Impacted:

☐ Driveway ☐ Street ☐ Sidewalk ☐ Parkway ☐ Alley ☐ Metered Parking
☐ Asphalt ☐ Concrete ☐ Brick Payers ☐ Gravel ☐ Grass ☐ Decorative Stone ☐ Curb ☐ Curb and Gutter
☐ Other (Specify) _____________________________
☐ Water ☐ Sewer ☐ Gas ☐ Electric ☐ Cable/Phone ☐ Drainage/Culvert ☐ Trafﬁc Signal ☐ Street light
☐ Other (specify) ________________________
☐ Landscaping ☐ Trees ☐ Irrigation ☐ Signs ☐ Fire Hydrants ☐ Parking Meter
☐ Other (specify) ________________________

Part 6: Applicant Signature
Applicant Signature:

Date:

Applicant acknowledges they will maintain liability insurance of $1,000,000 naming the City of Albany as an additional insured, at
all times while the revocable street privilege is in effect. Initials:_____________

General Rules for Small Wireless Facilities
1.

Following is the order of preference for Small Wireless Facility location:
1.
2.
3.

4.

Existing telephone or electrical lines between existing utility poles.
Existing Utility Poles (electric poles or telephone poles)
Municipal Service Poles:
 Non‐decorative street lights with a height of more than 20 feet.
 Traffic signal structures
 Street signage
 Other municipal Service pole
New Support Poles shall be the least preferred type of allowed facility.

2.

Ground equipment should be minimal and the least intrusive.

3.

Applicant or provider may be required to provide a statement of the coverage or capacity gaps or deficiencies within the wireless
carrier’s system, and how the installation of the small wireless facilities as proposed would address those coverage or capacity gaps or
deficiencies.

4.

Applicant or provider shall disclose the total number of small wireless facility installations that it will seek within the City and provide a
map generally depicting the locations within the City of anticipated small wireless facility installations.

5.

GPS Coordinates in decimal degrees must be accurate up to 6 decimal places.

6.

If the proposed installation is located in a Historic District additional requirements may be necessary for the design/concealment in
accord with Certificate of Appropriateness guidelines set forth in 375-2 of the City Code.

7.

Plans shall be to scale specifying the location of the proposed facility within the ROW. If the facility is located upon an existing utility
structure, the location of the existing structure and all dimensions and structures within 300 feet, shall be shown. If antennae are
located thereon, show them.

8.

Elevation drawing shall provide dimensions of all antennas and equipment and the distances of each from the top of any structures
upon which they are located shall also be shown.

9.

This application is also to be used for maintenance, upgrades or any equipment alterations or relocations.

10. Camouflaging of all antennae and any new or replacement poles is mandatory. Applicant shall set forth and provide all proposed
camouflage techniques for each and every deployment as part of any application.
11. The City retains the right to reject incomplete applications, including all applications for all permits required for deployment and/or
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applications for alterations or upgrades to an existing wireless telecommunications facility that is currently operating without the
benefit of required City approvals and/or a valid operating permit until all required approvals and/or licenses are issued/obtained and
the wireless telecommunications facility is Code compliant.
12. Applicant shall provide complete information on all forms. Do not leave any item blank. Incomplete applications will not be accepted
for filing.
13. Pubic property shall not be altered in any way during the term of the Revocable Street Privilege. At the expiration of the term of the
permit, all City-owned property shall be returned to the City in good condition, except for damage by the elements.
14. If requested, applicant shall provide a copy of the agreement between the applicant and the owner of the site which authorizes the use
of the site as a location for the proposed wireless telecommunications facility.

Notification Requirement
1.

Applicant shall provide notification, in a format acceptable to the City, that an application has been submitted for review to all affected
property owners within a 100-foot radius of the proposed installation. The notification must be post marked within 7 days of the
submission of the application.

2.

Proof of notification to be submitted shall include:
a.
b.
c.

A map showing a 100‐foot buffer drawn around the proposed pole, with the parcels identified;
A copy of the letter that was mailed out to those property owners; and
A list of mailing addresses of those property owners

Insurance and Liability Requirements
1.

Proof of Insurance shall be submitted by the carrier licensed by the Federal Communications Commission (FCC) and each contractor, as
follows:
a.
b.
c.

2.

Proof of Commercial General Liability insurance with completed operations, to which the City of Albany has been added as
additional insured;
Certificates or affidavits approved by the State Workers' Compensation Board pursuant to State Workers' Compensation Law §
57 (2) evidencing proof of workers' compensation insurance or proof of the applicant not being required to secure same; and
Certificates or affidavits approved by the State Workers' Compensation Board pursuant to State Workers' Compensation Law §
220 evidencing proof of disability benefits insurance or proof of applicant not being required to secure same.

Applicant shall provide an original and two copies of a cash deposit or bond from a surety company that is both an admitted carrier in
the State of New York and has a Best's Rating of B- or better, or a Best's rating of 4 or better.
a.

b.
c.
d.

The cash deposit or bond must be in an amount equal to 200% of the estimated cost of removing any wireless facility; in the
event that the site is abandoned, and there are costs incurred by the City or property owner in restoring the site to its prior
condition.
In the event that a penalty is assessed, the Commissioner of DGS or the Comptroller may deduct the amount of such penalty
from the cash deposit.
The applicant shall maintain the required cash deposit or bond at all times.
For alterations and upgrades, a copy of the original bond filed with the City and a verification that the bond is still in full force
and effect from the surety shall be required.

Fee Schedule
Review Fee
$500*

Per application, up to five (5) sites

$100*

Per site / application thereafter

Annual User Fee
$270

Per location

*Additional Professional Consultant Review Fee may also apply
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Submittal Requirement Checklist
Required Documents

Electronic Submission (.pdf)
(Required Document Name)

Hard Copies

A. Required for All Applications
☐

Completed Revocable Sidewalk Privilege Application

1

Revocable Sidewalk Privilege Application

☐

Completed Building Permit Application

1

Building Permit Application

☐

Completed Electrical Permit Application

1

Electrical Permit Application

☐

Completed Grading Permit Application (if applicable)

1

Grading Permit Application

☐

Completed ROW Tree trimming application (if applicable)

1

ROW Tree Trimming Application

☐

Completed Street Opening Permit Application

1

Street Opening Permit

☐

Photographs of Existing Conditions

1

Photographs

☐

Distance Analysis Exhibit to verify no other poles with small wireless
facilities in that area
Certification by a NY licensed professional engineer or other qualified
person that the proposed facility will not cause interference with existing
communication devices and that electromagnetic radiation levels at the
proposed site are within any threshold levels that have been adopted by
the FCC bearing the original signature of the professional responsible for
the work.
Any FCC licenses and approvals allowing the applicant to operate a wireless
telecommunications facility.

1

Distance Analysis

1

Health and Interference Certification

1

FCC Licensing

1

Location Map

1

Survey

1

Site Plan

1

Elevations

☐

☐
☐

A location map to scale indicating the location of the proposed facility.

☐

Survey, inclusive of affected areas of all affected rights-of-ways and
immediately adjacent properties
A site plan bearing the original seal and signature of a NY licensed engineer
or other qualified NY licensed design professional.
Elevations showing the height of all proposed antennas, equipment and
supporting structures from ground level.

☐
☐
☐

Construction drawings

1

Construction Drawings

☐

Full Environmental Assessment Form Part I and Visual Assessment
Addendum, pursuant to the SEQRA.

1

FEAF

☐

Proof of Insurance naming the City of Albany as an additional insured

1

Proof of Insurance

☐

Bond or Cash Deposit

1

Bond or Deposit

☐

Proof of Notification

1

Proof of Notification

☐

Application fee – Payable to Treasurer, City of Albany

B. Voluntary or Upon Request
☐

Approved Traffic Control and Pedestrian Safety Plan

1

Traffic Control Plan

☐

Proposed materials including the type and size of the proposed planters or
landscaping sufficient to evaluate the impact to the right of way

1

Materials Description
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Council Member Anane introduced the following:
RESOLUTION 38.42.21R
A RESOLUTION AUTHORIZING A RIGHT-OF-WAY FRANCHISE
AGREEMENT WITH NEW CINGULAR WIRELESS PCS, LLC FOR INSTALLATION
OF TELECOMMUNICATIONS EQUIPMENT ON CITY-OWNED RIGHTS-OF-WAY
WHEREAS, New Cingular Wireless PCS, LLC seeks to deploy small cell wireless
facilities within rights-of-way owned by the City of Albany; and
WHEREAS, federal law provides that the regulation of the placement, construction, and
modification of personal wireless service facilities by any local government or instrumentality
thereof shall not unreasonably discriminate among providers of functionally equivalent services,
and shall not prohibit or have the effect of prohibiting the provision of personal wireless services;
and;
WHEREAS, under federal law, a local government or instrumentality thereof shall act on
any request for authorization to place, construct, or modify personal wireless service facilities
within a reasonable period of time after the request is duly filed with such government or
instrumentality, taking into account the nature and scope of such request; and
WHEREAS, the City of Albany is authorized under section 82-4 of the Albany City Code
and section 20 of the New York General City Law to grant and renew non-exclusive franchises for
the installation, operation, and maintenance of telecommunications infrastructure on, beneath,
above, and within public rights-of-way within the City; and
WHEREAS, it is the practice of the City of Albany to permit such use of pubic rights-ofway for the provision of telecommunications service providers, subject to the duty of and authority
for the City to manage its streets, public property, and rights-of-way for public use, and to require
fair and reasonable compensation for the use thereof in a manner consistent with applicable law;
and
WHEREAS, New Cingular Wireless PCS, LLC is licensed by the Federal
Communications Commission to operate throughout the State of New York to provide
telecommunications services
WHEREAS, New Cingular Wireless PCS, LLC desires to obtain from the City a nonexclusive license to access, use, and occupy public rights-of-way within the City for the purpose
of constructing, installing, maintaining repairing, operating, replacing, and removing equipment
and facilities related to the placement of small cell wireless facilities in a manner consistent with
law; and
WHEREAS, state and local law require approval by the Common Council of franchise
agreements regarding proposed installation and use of telecommunications in City of rights-ofway;
NOW, THEREFORE, BE IT RESOLVED, that the Common Council of the City of
Albany hereby authorizes the Mayor of the City of Albany to enter into a Small Wireless Facilities
Rights-of-Way Access Agreement with New Cingular Wireless PCS, LLC, its successors and

assigns, granting New Cingular Wireless PCS, LLC a franchise to construct, install, operate and
maintain telecommunications equipment in the City of Albany.

To:

Danielle Gillespie, City Clerk

From

Brett Williams, Senior Assistant Corporation Counsel

Re:

Request for Common Council Legislation
Supporting Memorandum

Date:

April 2, 2021

Sponsor(s):

Anane

RESOLUTION NUMBER 38.42.21R
TITLE
A RESOLUTION AUTHORIZING A RIGHT-OF-WAY FRANCHISE AGREEMENT WITH
NEW
CINGULAR
WIRELESS
PCS,
LLC
FOR
INSTALLATION
OF
TELECOMMUNICATIONS EQUIPMENT ON CITY-OWNED RIGHTS-OF-WAY
GENERAL PURPOSE OF THE LEGISLATION
Telecommunications companies sometimes seek to install telecommunications equipment in
municipally owned and maintained rights-of-way. At least one such company already has an
agreement to do so in the City of Albany.
New Cingular Wireless PCS, LLC an entity associated with AT&T now wishes to install small
cell wireless equipment in or on City-owned rights-of-way. These installations will expand access
to 5G and otherwise improve the existing cellular and telecommunications infrastructure in the
City of Albany.
This resolution authorizes the Mayor to enter into a “Small Wireless Facilities Rights-of-Way
Access Agreement” on the City’s behalf with New Cingular Wireless PCS, LLC.
The proposed agreement is included herewith.
NECESSITY FOR LEGISLATION AND ANY CHANGE TO EXISTING LAW
Pursuant to state law and City code, the Common Council must authorize the use of City rightsof-way for franchises.
FISCAL IMPACT
The City may charge fees established by federal regulation and laid out more fully in Section VIII,
“Fees and Charges” of the annexed agreement.

SMALL WIRELESS FACILITIES
RIGHTS-OF-WAY ACCESS AGREEMENT
BY AND BETWEEN
THE CITY OF ALBANY AND
NEW CINGULAR WIRELESS PCS, LLC
The City of Albany, NY ("City"), a New York municipal corporation with its principal offices
at 24 Eagle Street, Albany, New York 12207, and New Cingular Wireless PCS, LLC, A Delaware
Limited Liability Company ("Carrier"), with its principal offices at 1025 Lenox Park Boulevard, NE,
3rd Floor, Atlanta, Georgia 30319 (telephone number 800-638-2822), hereby enter into this Wireless
Facilities Rights-of-Way Access Agreement ("Agreement") effective as of the date last signed below
(the "Effective Date"). The City and Carrier may collectively be referred to as “Parties,” or individually
as a “Party.”
WHEREAS, the City is authorized under Section 82-4 of the Code of the City of Albany and
Section 20 of the N.Y. General City Law to grant and renew non-exclusive franchises for the
installation, operation, and maintenance of telecommunications infrastructure on, beneath, above, and
within the public rights-of-way within the City; and
WHEREAS, it is the practice of the City to permit such use of the streets and public rights-ofway for the provision of telecommunications service providers, subject to the duty and authority of the
City to manage its streets, public property, and rights-of-way for public use, and to require fair and
reasonable compensation for the use thereof in a manner consistent with applicable law; and
WHEREAS, Carrier is licensed by the Federal Communications Commission (“FCC”) to
operate throughout the State of New York to provide telecommunications services and seeks to deploy
Small Cell Wireless Facilities within the City Rights of Way; and
WHEREAS, Carrier desires to obtain from the City, as permitted by law, and the City desires
to grant to Carrier a non-exclusive license to access, use, and occupy the public rights-of-way within
the City for the purpose of constructing, installing, maintaining, repairing, operating, replacing and
removing equipment and facilities related to the placement of Small Wireless Facilities, in a manner
consistent with this Agreement;
NOW, THEREFORE, AND IN CONSIDERATION of mutual covenants and conditions set
forth herein, and other good and valuable consideration, the receipt and sufficiency of which is hereby
acknowledged, the Parties hereby agree as follows:
SECTION I. DEFINITIONS
A.
B.
C.
D.
E.
F.
G.

“Aesthetic Standards” means such standards as may be published from time to time by
the CPO, which shall set forth rules and regulations for the siting and construction of
Small Wireless Facilities within the City ROW.
“Agreement” means this Agreement, together with any exhibits, amendments, or
modifications.
“Applicable Law” or “Law” means all federal, state, and local laws, statutes, codes,
ordinances, resolutions, orders, rules, and regulations.
"CPO" means the Chief Planning Official of the City of Albany, as that term is defined
in the City of Albany Unified Sustainable Development Ordinance.
“Collocate” means to attach, install, mount, maintain, modify, operate, and/or place one
or more Facilities on an existing support structure.
“Deployment” means the construction, repair, replacement, maintenance, attachment,
installation, removal, reattachment, reinstallation, relocation, and/or operation of
Facilities within the City ROW.
“Equipment” means the radios, antennas, transmitters, and other wireless transmission
or transport devices attached, mounted, or installed in the City ROW, including but not
limited to control boxes, fiber optic and other cables, wires, conduit, power sources,
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H.
I.
J.
K.
L.

M.

N.
O.

P.

Q.

R.
S.

grounding equipment, battery backup and other equipment, structures, and
appurtenances which may be installed, maintained, operated and/or used for the purpose
of Small Wireless Facilities Deployments. This definition shall include new types of
telecommunications equipment that are substantially similar to Small Wireless Facilities
existing as of the Effective Date of this Agreement, or that have reduced or less adverse
impacts on the City ROW with respect to size, coverage/spacing requirements, and
general physical characteristics.
“Facility” or “Facilities” means any and all Equipment and installations of any kind
owned and/or controlled by Carrier that are reasonably necessary and appropriate for the
provision of Services.
“FCC” means the Federal Communications Commission of the United States.
"FCC Wireless Infrastructure Order" means the Declaratory Ruling issued by the
FCC on September 27, 2018 in WT Docket Nos. 17-79 and 17-84 (FCC 18-133, 33
FCC Rcd 9088).
“License” means the non-exclusive right granted by the City, subject to this Agreement,
to Carrier to construct and maintain its Small Wireless Facilities on, over, under, upon,
across, and/or along the City ROW.
“Person” means any natural or corporate person, business association or business
entity, including, but not limited to, an individual, a partnership, a sole proprietorship, a
political subdivision, a public or private agency or any kind, a utility, a successor or
assign of any of the foregoing, or any other legal entity.
“Pole” means a structure, such as a utility, lighting, traffic, or similar pole made of
wood, concrete, metal or other material, located or to be located within the City ROW.
The term includes the vertical support structure for traffic lights but does not include a
horizontal structure to which signal lights or other traffic control devices are attached,
unless the CPO grants a waiver for such pole.
“Radiofrequency Emissions” or “RF Emissions” means electromagnetic energy
including radio waves and microwaves that are transmitted or received by Facilities.
“Rights-of-Way” or “ROW” means the space in, upon, above, under, along, across,
and over the public streets, roads, highways, sidewalks, and public ways owned or
controlled by and under the jurisdiction of the City, as the same now or may hereafter
exist. This term shall not include: (a) any county, state, or federal ROW; (b) public
utility easements, whether owned by the City or others, except as provided by applicable
Laws or pursuant to any agreement between the City and any such person or entity; or
(c) any property owned by the City that is not a public street, road, highway, sidewalk,
or other public way, such as parks, City buildings, and property on which City buildings
are located.
“Services” means any telecommunications service provided by means of the Facilities
installed by Carrier in accordance with this Agreement, for which Carrier holds a valid
authorization issued by the FCC; or the leasing, operation, or maintenance of the same
by Carrier in accordance with this Agreement. “Services” do not include cable service or
open video services.
“Small Wireless Facility” means a Facility that meets the definition of “Small Wireless
Facility” set forth in 47 CFR § 1.6002. The term “Small Wireless Facility” includes
associated Equipment and Facilities as defined in this Agreement, but does not include
Support Structures to which such Equipment and Facilities are attached.
“Small Wireless Facility Permit” means the authorization granted after review and
approval by the CPO of an application for a Small Wireless Facility.
"Support Structure" means a structure to which a Small Wireless Facility is or may be
attached.

SECTION II. GRANT OF ACCESS AND OCCUPANCY RIGHTS
A.

The City hereby grants to Carrier a non-exclusive License to enter upon and use the City
ROW for the purpose of construction, operation, and maintenance of Small Wireless
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Facilities.
The City expressly reserves the right, in its own name, to use and occupy the City ROW,
and to grant such other non-exclusive licenses to use and occupy the City ROW as may
be deemed in the public interest.
Carrier shall be solely responsible for any and all costs and expenses related to its use of
the City ROW for the deployment of Small Wireless Facilities. Carrier shall also be
solely responsible for obtaining any and all real property easements, rights-of-way,
permissions, and consents from third-parties, as may be required, in order to access and
use the City ROW for its Small Wireless Facilities.
Carrier shall be subject to all applicable laws that may apply to the Small Wireless
Facilities and that may affect, without limitation, their placement, location, and
operation within the City ROW.
This Agreement does not grant Carrier any property interest in the City ROW. The
License granted herein is not divisible, and Carrier may not grant any person the right to
use or occupy the City ROW, except as set forth herein.
Carrier warrants that its Small Wireless Facilities shall be maintained in good operating
condition, as consistent with applicable laws and generally accepted industry standards.

SECTION III. EQUITY AGENDA
A.
B.

C.

Carrier acknowledges the City's Equity Agenda, codified in Chapter 183 of the City
Code, and supports the City's the desire to prioritize wards that have lower levels of
service. Carrier will not unduly discriminate against any underserved wards.
Within 30 days after the Effective Date, Carrier shall submit to the CPO a non-binding
Initial Deployment Plan, which shall describe the number and general location of Small
Wireless Facilities that Carrier expects to deploy during the term of this Agreement, and
Carrier shall thereafter submit updated Deployment Plans at its discretion or upon
request of the CPO. The purpose of such Deployment Plans is to: (a) provide
information regarding key indicators to support the City in implementing the Equity
Agenda; (b) to allow the City to estimate staffing needs to support Carrier's expected
Deployment Plan; (c) and to allow the City to identify geographic locations where
multiple carriers may be planning to deploy Small Wireless Facilities.
The City encourages Carrier to invest in community engagement efforts throughout the
City of Albany to encourage public support for its Small Wireless Facilities and to
promote universal access to essential communications technology.

SECTION IV. SMALL WIRELESS FACILITY PERMIT SUBMITTAL AND REVIEW
A.
B.

C.

D.

The CPO shall provide a pre-application review at Carrier's request, to ensure that
Carrier's proposed locations are in compliance with all applicable laws and consistent
with the Aesthetic Standards.
Carrier shall submit a Small Wireless Facility Permit Application to the CPO for each
proposed Small Wireless Facility using the form titled “Revocable Sidewalk Privilege
Application – Small Wireless Facility,” as may be amended from time to time by the
CPO.
The Application shall comply with the requirements and directions specified on the
"Revocable Sidewalk Privilege Application – Small Wireless Facility" application form,
a copy of which is attached hereto as Exhibit A. The CPO shall provide notice to Carrier
within 10 days of any changes made to this form.
In addition to obtaining a Small Wireless Facility Permit, Carrier may be required to
obtain additional generally applicable permits, including but not limited to the
following: (a) building permit; (b) electrical permit; (c) grading permit; (d) tree
trimming application; (e) street opening permit; (f) sidewalk barricade permit; and/or (g)
certificate of appropriateness.
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The CPO may propose alternate locations to those requested in the Small Wireless
Facility Application, provided that such locations are acceptable to Carrier from a
technical and constructability perspective and are similar in cost. The CPO may also
require that Small Wireless Facilities are placed at a location so as to minimize impacts
on adjoining property owners and other users of the City ROW.
The CPO shall review each Small Wireless Facility Application on an expedited basis so
as to comply with the shot clocks set forth in the FCC Wireless Infrastructure Order.
The CPO shall evaluate and approve or deny Small Wireless Facility Applications on a
competitively neutral basis, with no unreasonable discrimination among similarly
situated applicants and installations.
Within the time allowed under the shot clocks for approval or denial of a Small Wireless
Facility Application, the CPO shall issue a written decision that either approves,
approves with conditions, or denies the requested Small Wireless Facility Permit, with
the reasons for such decision set forth in written findings.
In the event that an application is denied, Carrier may appeal such denial within 30 days
to the City of Albany Board of Zoning Appeals pursuant to the appeal procedure set
forth in section 375-5(D)(12)(b) of the City of Albany Unified Sustainable Development
Ordinance.
An application may be approved for any of the following Small Wireless Facility uses:
i.
Collocation on an existing City-owned Support Structure;
ii.
Collocation on an existing Support Structure not owned by the City, provided
that Carrier has submitted sufficient proof of permission from the owner thereof;
iii.
Collocation on a City-owned Support Structure following the replacement of
such Support Structure, provided that: (1) Carrier shall be solely responsible for
all costs and expenses related to such replacement; (2) the replacement Support
Structure shall be designed to match as closely as feasible the existing Cityowned Support Structure with regard to size, color, materials, etc.; and (3)
Carrier shall not retain any ownership rights in the Support Structure following
its replacement;
iv.
Collocation on a Support Structure not owned by the City following the
replacement of such Support Structure, provided that Carrier has submitted
sufficient proof of permission from the owner thereof, and provided that: (1) the
City shall not be responsible for any costs and expenses related to such
replacement; (2) the replacement structure shall be designed to match as closely
as feasible to the existing Support Structure with regard to size, color, materials,
etc.; or
v.
Installation of a new Support Structure where, as determined by Carrier in
consultation with the CPO, no other existing Support Structure in the City ROW
can be used for Collocation and provided that, where feasible, such Support
Structure is designed in a manner that can accommodate at least one additional
small wireless facility.
An Application may be denied on the following grounds:
i.
ii.
iii.
iv.
v.

Subject to the applicable FCC Shot Clock, the Application is materially
incomplete;
The Small Wireless Facility would materially interfere with vehicular and
pedestrian safety;
The Small Wireless Facility would be in violation of the City of Albany Unified
Sustainable Development Ordinance or Aesthetic Standards;
The Small Wireless Facility would interfere with the City’s obligations under the
Americans with Disabilities Act; or
Any other violation of law or substantial and material adverse impact to the
public health, safety, or general welfare.

SECTION V. CONSTRUCTION AND MAINTENANCE
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A.

B.

C.

D.

E.

F.

Carrier shall be responsible for coordination of its construction and maintenance work
with the CPO to avoid any interference with existing utilities, substructures, facilities,
street light operations, or other existing uses of the City ROW. Carrier shall comply with
all City construction regulations, including, but not limited to construction hours, waste
management, noise abatement, and traffic and parking regulations.
Carrier shall install and perform all work on Small Wireless Facilities in strict
compliance with its approved Permits and in a diligent, skillful, and workmanlike
manner. No later than 7 days before commencing installation of a Small Wireless
Facility, Carrier shall provide to the CPO a schedule of construction activities and a list
of the names, places of business, and license numbers of all contractors who will
perform the work. Carrier shall be responsible for ensuring that all contractors and
subcontractors comply with the requirements of this Agreement and applicable law
when performing work on behalf of Carrier.
Carrier shall be solely responsible for establishing electrical power to its Small Wireless
Facilities, which shall be metered or otherwise charged separately from any other City
or utility infrastructure located in the City ROW, and Carrier shall be solely responsible
for the payment of electrical utility charges for the Small Wireless Facility. Drawings
and specifications for any power supply routing shall be provided to the CPO upon
request.
After performing construction or maintenance work or any other modification, Carrier
shall leave the City ROW in the same condition as it was before the work. Carrier shall
be solely responsible if such work disturbs or alters any utility infrastructure in the City
ROW or any City street or sidewalk, and Carrier shall at its own expense restore such
utility infrastructure or City street or sidewalk to its original condition. If Carrier does
not perform such restoration within 30 days, the City shall have the option upon 10 days
prior written notice, or sooner if required to protect or preserve public health or safety,
to perform or cause to be performed such restoration work and to charge Carrier for the
costs incurred by the City at the City’s standard rates. Carrier shall promptly reimburse
the City for any such costs within 45 days of its receipt of a demand for payment
containing a sufficiently detailed invoice or list of charges.
If the installation of a Support Structure results in the creation of a double pole, Carrier
shall cooperate in good faith with the City’s efforts, if any, to eliminate the double pole.
Such efforts may include, but are not limited to, cooperation to relocate attachments
owned or operated by other entities from the original pole to the new pole.
Carrier shall not be required to obtain prior City approval for maintenance and repairs
that are: (i) necessary to maintain the structural integrity of a Support Structure; (ii)
required to address an emergency; or (iii) limited to the repair, replacement,
modification, or installation of internal components; (iv) or the replacement or upgrade
of Equipment with new components that are substantially similar to the original with
respect to color, size, and other aesthetic qualities and do not require any structural
modifications to the Support Structure. All other maintenance and repairs or other
modifications to a Small Wireless Facility shall require Carrier to submit a Small
Wireless Permit Application as if applying for an initial installation of Small Wireless
Facilities.

SECTION VI. TERM OF AGREEMENT AND SMALL WIRELESS FACILITY PERMITS
A.
B.
C.
D.

This Agreement shall commence upon the Effective Date and have an initial term of five
years. The term of this Agreement shall thereafter be subject to three automatic three
year extensions.
Carrier may terminate this Agreement at any time, upon 90 days written notice.
The City may terminate this Agreement upon any material violation or breach by
Carrier. The City shall give Carrier a reasonable time to cure any such material violation
or breach, provided that it shall be no less than 30 days and no more than 120 days.
Each Small Wireless Facility Permit granted under this Agreement shall be valid for as
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long as this Agreement remains in effect or for ten years, whichever is longer; provided,
however that installation of each Small Wireless Facility shall commence within twelve
months and be completed no later than fifteen months from approval of the Small
Wireless Facility Permit, and failure to comply with this requirement shall result in the
expiration of the Permit except to the that the CPO may grant an extension of up to 120
days.
SECTION VII. REMOVAL AND/OR RELOCATION OF SMALL WIRELESS FACILITIES
A.

B.

C.
D.

Carrier acknowledges that the City, upon 90 days' written notice, may require Carrier to
relocate all or a portion of any Small Wireless Facility to an alternative location made
available by the City and acceptable to Carrier, at the sole cost and expense of Carrier, if
the City determines, in its reasonable discretion, that the relocation is needed to facilitate
the use of the ROW for municipal purposes directly related to the public health, safety,
or general welfare. Should Carrier fail to relocate any such Small Wireless Facility by
the date established by the City, the City may remove such Small Wireless Facility and
the expense thereof shall be paid by Carrier within 30 days, including all expenses
incurred by the City due to Carrier’s delay. The City and Carrier shall cooperate to the
extent possible to assure continuity of service during any such relocation, and the City
shall use reasonable efforts to afford Carrier a reasonably equivalent alternative location.
If the City should reasonably determine that it is necessary in response to any public
welfare or safety emergency that threatens imminent personal injury or property
damage, the City may temporarily or permanently disconnect or remove any Small
Wireless Facility within the City ROW. In cases of emergency, the City shall provide
such notice as is practicable under the circumstances.
Carrier shall notify the City upon terminating operation of any Small Wireless Facility
and shall remove such Small Wireless Facility within 30 days.
Upon termination or expiration of Small Wireless Facility Permits granted pursuant to
this Agreement, Carrier shall have 90 days to remove such Small Wireless Facility and
restore any disruptions to the City ROW, except to the that the CPO may grant an
extension of up to 30 days to vacate the property.

SECTION VIII. FEES AND CHARGES
A.

B.

C.
D.
E.

The following non-recurring fees are required for each Small Wireless Facility and shall
be due upon application submission:
i.
For collocations or facilities mounted on an existing or replacement Support
Structure - $500.00 for a batch of five and $100.00 for each additional facility.
ii.
For new pole placements - $1,000.00.
The following annual fees are required for each Small Wireless Facility:
i.
For collocations or facilities mounted on an existing or replacement Support
Structure - $135.00 per year
ii.
For new pole placements - $270.00 per year
The first year's annual fee shall be due within 90 days of when the installation is
complete and shall not be prorated, regardless of the date of such completion. For each
subsequent year, the annual fee shall be due on or before January 31.
The City shall provide Carrier a completed, current Internal Revenue Service Form W-9
and state and local withholding forms if required.
In the event that any Federal, State or County legislative, regulatory, judicial, or other
action affects the rights or obligations of the Parties, or establishes rates, terms or
conditions for the construction, operation, maintenance, repair or replacement of Small
Wireless Facilities in the City ROW that differ in any material respect from the terms of
this Agreement (“New Law”), then either Party may, upon 30 days written notice,
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require that the fees required under this section be renegotiated to conform to the New
Law. Such fees shall then apply on a going forward basis for all existing and new Small
Wireless Facilities, unless the New Law requires retroactive application, in which case
such new fees shall apply retroactively. In the event that the Parties are unable to agree
upon new terms within 90 days after notice of such New Law, then any fees specified in
the New Law shall apply from the 90th day forward until the negotiations are completed
or otherwise determined by a court of competent jurisdiction.
SECTION IX. ADDITIONAL PROVISIONS
A.

B.

C.

D.

Carrier's Small Wireless Facilities must comply with all applicable standards and
regulations of the FCC and any other applicable State or federal government agency
with the authority to regulate exposure to RF emissions, and Carrier shall defend,
indemnify, and hold harmless the City and its employees and agents against any
damages arising from any violation by Carrier of any such laws during the performance
of this Agreement. The City reserves the right to conduct at its sole expense on-site postinstallation RF emissions testing.
Consistent with applicable Laws, Carrier shall ensure that its Small Wireless Facilities
will not cause RF interference with wireless communication facilities or devices, cable
television, broadcast radio or television systems, or satellite broadcast systems existing
at the time of installation of its Small Wireless Facilities. Carrier shall further ensure
that its Small Wireless Facilities will not cause any RF interference with traffic, public
safety, or other communications signal equipment existing at the time of installation of
its Small Wireless Facilities. The City shall include substantially similar interference
language in all future right-of-way access agreements for Small Wireless Facilities to
ensure Carrier is protected from RF interference.
Carrier shall maintain accurate maps and other appropriate records of its Small Wireless
Facilities, including GIS location and information data, and such information shall be
provided to the City upon the CPO's request, no more than one time per year. All
location and information data provided to the City under this section shall be GIS
compatible and shall include the following information on Carrier's Small Wireless
Facilities and Equipment: Site Name; Site Address; Site coordinates; Site Technology
Type (e.g., 4G or 5G); Site Status; and Inservice Activation Date. The City shall treat
such location and information data as confidential trade secrets exempt from disclosure
under the Freedom of Information Law, Public Officers Law § 87(2)(d).
Nothing in this Agreement, shall be deemed to grant, convey, create, or vest in Carrier
any real property interest in any portion of the City ROW or any other City property,
including but not limited to, any fee, leasehold or easement interest in any land;
provided, however, that this Agreement may, subject to applicable laws, create an
interest subject to taxation and that Carrier, its successor, lessee or assign may be subject
to the payment of such taxes.

SECTION X. INDEMNIFICATION, INSURANCE, ETC.
A.

The City and its employees and agents shall not be liable for injury or damage to any
persons or property resulting from the installation, operation, maintenance, repair,
and/or removal of Small Wireless Facilities within the City's right of way, including but
not limited to diminution in the value of any property, damages for loss or restriction of
use of the City's right of way, damages arising from any use, storage, release, or disposal
of hazardous materials and/or substances, and damages arising from any interruption of
services of the small wireless facilities. To the extent permitted by law, Carrier releases,
covenants not to bring suit, and agrees to indemnify, defend, and hold harmless the City,
its officers, employees, agents, and representatives, from any and all such claims, costs,
damages, judgments, awards, and/or liability for injury or death of any person, or
damage to property to the extent caused by or arising out of any acts or omissions of
Carrier, its agents, officers, employees, and contractors in the performance of this
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C.

D.

E.

Agreement and/or the installation, operation, maintenance, repair, and/or removal of
small wireless facilities except to the extent such claims or damages may be due to or
caused by the negligence or willful misconduct of the City, its employees, boards,
commissions, departments, officers, and agents. This indemnification shall survive the
termination or expiration of this License.
The City shall give prompt written notice to Carrier of any claim for which the City
seeks indemnification. Carrier shall have the right to investigate these claims with
prompt notice to the City Corporation Counsel. Carrier shall not settle any claim subject
to this Section without the consent of the City, unless the settlement (i) will be fully
funded by Carrier, and (ii) does not contain an admission of liability or wrongdoing by
any indemnified party. Any required consent shall not be unreasonably withheld,
delayed or conditioned. To the extent permitted by law, the City releases, covenants not
to bring suit, and agrees to indemnify, defend, and hold harmless Carrier, its officers,
employees, agents, and representatives, from any and all such claims, costs, damages,
judgments, awards, and/or liability for injury or death of any person, or damage to
property to the extent caused by or arising out of any acts or omissions of the City, its
agents, officers, employees, and contractors in the performance of this Agreement.
Notwithstanding any provision to the contrary, in no event shall either Party be liable to
the other in contract, tort, under any statute, warranty, provision of indemnity or
otherwise, for any special, indirect, incidental, or consequential, punitive, or exemplary
damages suffered by the other Party or any customer or third party or any other person
for lost profits or other business interruption damages of such Party’s customers,
advertisers, users, clients, licensees, concessionaires, or any other person, firm, or entity,
and the Parties agree to indemnify and hold each other harmless in such regard.
Carrier acknowledges that the City has made no warranties or representations regarding
the fitness, availability or suitability of any City Facilities or Utility Infrastructure for the
installation of Small Wireless Facilities, or for any other activities permitted under this
Agreement, and that except as expressly provided in this Agreement, any performance
of work or costs incurred by Carrier in the deployment of Small Wireless Facilities
contemplated under this agreement by Carrier is at Carrier’s sole risk. Except as
otherwise expressly provided in this Agreement, Carrier on behalf of itself and its
successors and assigns, waives its right to recover from, and forever releases and
discharges, the City and its agents, and their respective heirs, successors, administrators,
personal representatives, and assigns, from any and all claims, whether direct or indirect,
known or unknown, foreseen and unforeseen, that may arise on account of or in any way
be connected with the physical or environmental condition of the City facilities and
utility infrastructure located in the City ROW except to the extent such claims or
damages may be due to or caused by the negligence or willful misconduct of the City, its
employees, boards, commissions, departments, officers, and agents. The City agrees: (i)
to allow Carrier to investigate the location of City Facilities and Utility Infrastructure
(provided permission from the utility is first obtained); and (ii) to work cooperatively
with Carrier to facilitate the investigation of City facilities and utility infrastructure
under consideration as a location for a Small Wireless Facility, for the possible presence
of lead-based paint, asbestos, or other hazardous substances (as that term may be defined
under applicable laws), or to identify physical or structural deficiencies. The City agrees
to comply with applicable federal, state and local laws with respect to the ongoing
maintenance of any City-owned Support Structures. Carrier shall be responsible to
maintain any of its Facilities located thereon.
Carrier shall maintain and keep in effect during the Term of this Agreement commercial
general liability insurance, as per ISO form or equivalent, with a limit of $3,000,000 per
occurrence for bodily injury and property damage and $4,000,000 general aggregate,
insuring Carrier and including the City as an additional insured by endorsement as their
interest may appear under this Agreement insuring against loss, damage, cost, expense
or liability for damage to property or injury, illness, or death of person occurring or to
the extent arising out of or resulting from Carrier’s use and occupancy of the City ROW
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G.

and the operations conducted thereon in connection with the Deployment of its Small
Wireless Facilities. Carrier’s policy shall be primary and non-contributory with any
insurance or program of self-insurance that may be maintained by the City.
To ensure that the City will have some recompense if the Facilities are abandoned or
result in other unexpected costs, Carrier agrees, prior to the commencement of any work
under an approved Small Wireless Facilities Permit, to post a removal bond or bonds in
the following amounts: an initial bond in the amount of $20,000.00, which shall cover
the collocation of up ten (10) Small Wireless Facilities on existing or replacement
Support Structures, and thereafter subsequent bonds in the amount of $20,000.00, which
shall cover the collocation of ten (10) additional Small Wireless Facilities on existing or
replacement Support Structures; and a bond in the amount of $10,000.00 for any new
Support Structure. Such removal bonds shall be made payable to the City and shall be
delivered to Corporation Counsel. Where Carrier submits a removal bond to National
Grid pursuant to its terms of its Master Agreement, Carrier will provide a copy of that
bond to the City.
The City acknowledges that Carrier may enter into financing arrangements including
promissory notes and financial and security agreements for the financing of the
Equipment and Pole Placements (the "Collateral") with third party financing entities. In
connection therewith, the City: (i) consents to the installation of the Collateral consistent
with the other terms of this Agreement; (ii) disclaims any interest in the Collateral, as
fixtures or otherwise; and (iii) agrees that the Collateral shall be exempt from execution,
foreclosure, sale, levy, attachment, or distress for any Annual Fees due or to become
due, and that such Collateral may be removed at any time consistent with the other terms
of this Agreement without recourse to legal proceedings.

SECTION XI. VALIDITY AND CONSTRUCTION OF AGREEMENT
A.

B.

C.

D.

E.

Entire Agreement. This Agreement states the entire agreement between the parties and
supersedes all prior agreements and understandings, whether oral or written, between
the parties with respect to the subject matter hereof, and may not be amended or
modified except by a written instrument executed by the parties hereto. This Agreement
contains the entire understanding of the parties with respect to the subject matter hereof.
No waiver of any right or remedy hereunder shall be effective unless and until set forth
in a writing delivered to the other party, and a waiver, forbearance or other failure to
enforce any right or remedy on any given occasion or under any specified circumstance
shall not be construed as, or have the effect of, a waiver of such rights or remedies on
any other occasion or under any other circumstances.
Binding Effect. This Agreement shall be binding upon and shall inure to the benefit of
the Parties hereto and their respective successors and permitted assigns, and shall not be
modified or amended except by an express written agreement signed by a duly
authorized representative of both Parties. Nothing in this Agreement shall create or give
to third parties any claim or right of action against the City or Carrier.
Counterparts. This Agreement may be executed in any number of counterparts, each of
which when executed and delivered shall be deemed an original, all of which together
shall constitute the same instrument. Execution and delivery may be accomplished by
facsimile or other electronic means.
Governing Law. This Agreement shall be governed by and construed in accordance with
the laws of the State of New York, without reference to its conflicts of laws principles,
and, where applicable, federal law. In the event that any claim, complaint, or litigation is
brought by either Party to this Agreement against the other for breach of this
Agreement, or for an interpretation of this Agreement, each party shall bear its own
costs, including legal fees and expenses.
Severability. If one or more of the provisions in this Agreement are held by an agency or
court of competent jurisdiction, in a final, non-appealable order, to be invalid, void,
voidable, unenforceable or illegal, such provision shall be deemed severable from the
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remaining provisions of this Agreement. Such invalid, void, voidable, unenforceable or
illegal provision shall not affect the remaining provisions of this Agreement so long as
the material purposes of this Agreement can be determined and effected.
Transfer and Assignments. Carrier shall not assign or otherwise transfer all or any part
of its interest, rights, and duties in this Agreement, or sublet the area licensed hereunder
or any portion thereof to be occupied by anyone other than Carrier, without the City's
prior written consent in each instance, which consent shall not be unreasonably
withheld, conditioned, or delayed. Any transfer that is not in compliance with this
Section shall be void. Notwithstanding the foregoing, Carrier may, without the consent
of City assign this Agreement, any Small Wireless Facility Permit, and/or related
permits to any entity which (i) shall Control, be under the Control of, or be under
common Control with Carrier; (ii) is a successor to Carrier either by merger or other
consolidation of Carrier; or (iii) acquires all or substantially all of the Carrier’ assets in
the market defined by the FCC in which the Facilities are located, provided that such
entity is bound by all of the terms and conditions of this Agreement. Carrier shall
provide the City notice of any such assignment within a reasonable period of time after
the consummation thereof.
Force Majeure. No failure by a Party to perform its obligations in accordance with this
Agreement shall be deemed a material breach or grounds for termination if such failure
to perform occurred as a result of circumstances beyond such Party's reasonable control
as described below. Further, the time for performance of any duties or obligation of City
or Carrier shall be extended for the period during which performance was delayed or
impeded due to causes beyond such Party's control, including but not limited to strikes,
lockouts, labor disputes, supply shortages, utility outages, cable dig-up by third party,
civil disorders, actions of governmental authorities, actions of civil or military authority,
national emergency, insurrection, riots, war, acts or threats of terrorism, acts of God,
fire, floods, epidemics, freight embargoes or other causes beyond the reasonable control
of the party required to perform an act, the Party shall be excused from performing that
act for a period equal to the period of the preventing circumstance or delay. If Carrier or
City claims the existence of a circumstance preventing performance, upon written
demand for performance, the Party claiming the delay shall notify the other Party in
writing of that fact within thirty (30) days after the beginning of any such circumstance.
Economic hardship, misfeasance, or malfeasance of a Party's directors, officers,
employees, council, officials or agents shall not be considered as a condition beyond the
fault or control of the defaulting Party.
Confidentiality. The City shall make accepted Applications publicly available in
accordance with the New York State Freedom of Information Law, provided however
that the City will redact or withhold from disclosure such portions of the Application
materials that constitute trade secrets exempt from disclosure under Public Officers Law
§ 87(2)(d), including but not limited to the GIS and location data required under Section
III.
No Waiver. None of the material provisions of this Agreement may be waived or
modified except expressly in writing signed by the Parties hereto. Failure of either Party
to require the performance of any term in this Agreement or the waiver by either Party
of any breach thereof shall not prevent subsequent enforcement of this term and shall
not be construed or deemed a waiver of any subsequent breach.
Authority to Execute. Any individual executing this Agreement on behalf of a Party
represents and warrants that he or she is duly authorized to execute and deliver this
Agreement on behalf of such Party, and this Agreement is binding upon such Party in
accordance with its terms.
Notices. All notices required or permitted to be given to either Party under this
Agreement shall be in writing by mail to the following addresses. The Parties may
change their contact information at any time by written notice.
i.
Notices to the City:
Office of the Corporation Counsel
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City Hall Room 106
24 Eagle Street
Albany, New York 12207
Chief Planning Official of the City of Albany
Department of Planning & Development
200 Henry Johnson Blvd, First Floor, Suite #3
Albany, New York 12210
ii.

Notices to Carrier:
New Cingular Wireless PCS, LLC
1025 Lenox Park Blvd. NE
3rd Floor
Atlanta, GA, 30319

With a copy to:
New Cingular Wireless PCS, LLC
Attn: Network Counsel
208 S. Akard Street
Dallas, TX 75202-4206

IN WITNESS THEREOF, the Parties hereby bind themselves legally to the terms and conditions set
forth in this Agreement, as evidenced by the signature of their duly authorized representatives.
CITY OF ALBANY

NEW CINGULAR WIRELESS PCS, LLC

______________________________
Name: Katherine M. Sheehan
Title: Mayor

_______________________________
Name:
Title:

Date:__________________________

Date:__________________________
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CITY OF ALBANY
N
E WP Y OD R K
D
EPARTMENT OF

LANNING AND

FOR STAFF USE ONLY
RSP-SWF#:

Date:

EVELOPMENT

200 HENRY JOHNSON BOULEVARD | ALBANY, NEW YORK 12210

REVOCABLE SIDEWALK PRIVILEGE APPLICATION – SMALL WIRELESS FACILITY
Part 1. Applicant Information
Applicant Name:
Mailing Address:
Email:

Telephone Number:

Part 2. Authorized Agent Information
Agent Name:
Mailing Address:
Email:

Telephone Number:

Part 2. Description of Work
(Please include a detailed description and scaled drawings or plans of the work for all RSPs sought. Identify any antennas and/or structures to be
installed, the size and depth of any proposed excavation, existing conditions and a proposed traffic plan):

Value of Work (Label & Materials):

Part 3. Location
GPS Coordinates:
Nearest Street Address:
Closest Intersection:

Part 4. Facility Information
Type of Pole: ☐ Utility Pole

☐ Other _________________________________

Owner of Pole or Attachment Infrastructure:
Name of Owner Representative:
Mailing Address:
Email:
Type of Installation: ☐ Existing Pole

Telephone Number:
☐ Replacement Pole

☐ New Pole

☐ Equipment Cabinet

Size of Proposed Antenna(s) (cb ft):
New Structure (Yes/No):
Colocation (Yes/No):
Existing Structure Height (ft.):
Proposed Structure Height (ft.):
Proposed Height to Top of Installation (ft.)
Height of Adjacent Structures (ft.):
Describe proposed camouflage techniques for all antennae or any new or replacement poles:
Revocable Street Privilege Application
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Part 5: Disturbance and Impacts
Right-of-Way Impacts:
Existing Surface Materials Impacted:
Utilities Impacted:
Other Impacts Impacted:

☐ Driveway ☐ Street ☐ Sidewalk ☐ Parkway ☐ Alley ☐ Metered Parking
☐ Asphalt ☐ Concrete ☐ Brick Payers ☐ Gravel ☐ Grass ☐ Decorative Stone ☐ Curb ☐ Curb and Gutter
☐ Other (Specify) _____________________________
☐ Water ☐ Sewer ☐ Gas ☐ Electric ☐ Cable/Phone ☐ Drainage/Culvert ☐ Trafﬁc Signal ☐ Street light
☐ Other (specify) ________________________
☐ Landscaping ☐ Trees ☐ Irrigation ☐ Signs ☐ Fire Hydrants ☐ Parking Meter
☐ Other (specify) ________________________

Part 6: Applicant Signature
Applicant Signature:

Date:

Applicant acknowledges they will maintain liability insurance of $1,000,000 naming the City of Albany as an additional insured, at
all times while the revocable street privilege is in effect. Initials:_____________

General Rules for Small Wireless Facilities
1.

Following is the order of preference for Small Wireless Facility location:
1.
2.
3.

4.

Existing telephone or electrical lines between existing utility poles.
Existing Utility Poles (electric poles or telephone poles)
Municipal Service Poles:
 Non‐decorative street lights with a height of more than 20 feet.
 Traffic signal structures
 Street signage
 Other municipal Service pole
New Support Poles shall be the least preferred type of allowed facility.

2.

Ground equipment should be minimal and the least intrusive.

3.

Applicant or provider may be required to provide a statement of the coverage or capacity gaps or deficiencies within the wireless
carrier’s system, and how the installation of the small wireless facilities as proposed would address those coverage or capacity gaps or
deficiencies.

4.

Applicant or provider shall disclose the total number of small wireless facility installations that it will seek within the City and provide a
map generally depicting the locations within the City of anticipated small wireless facility installations.

5.

GPS Coordinates in decimal degrees must be accurate up to 6 decimal places.

6.

If the proposed installation is located in a Historic District additional requirements may be necessary for the design/concealment in
accord with Certificate of Appropriateness guidelines set forth in 375-2 of the City Code.

7.

Plans shall be to scale specifying the location of the proposed facility within the ROW. If the facility is located upon an existing utility
structure, the location of the existing structure and all dimensions and structures within 300 feet, shall be shown. If antennae are
located thereon, show them.

8.

Elevation drawing shall provide dimensions of all antennas and equipment and the distances of each from the top of any structures
upon which they are located shall also be shown.

9.

This application is also to be used for maintenance, upgrades or any equipment alterations or relocations.

10. Camouflaging of all antennae and any new or replacement poles is mandatory. Applicant shall set forth and provide all proposed
camouflage techniques for each and every deployment as part of any application.
11. The City retains the right to reject incomplete applications, including all applications for all permits required for deployment and/or
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applications for alterations or upgrades to an existing wireless telecommunications facility that is currently operating without the
benefit of required City approvals and/or a valid operating permit until all required approvals and/or licenses are issued/obtained and
the wireless telecommunications facility is Code compliant.
12. Applicant shall provide complete information on all forms. Do not leave any item blank. Incomplete applications will not be accepted
for filing.
13. Pubic property shall not be altered in any way during the term of the Revocable Street Privilege. At the expiration of the term of the
permit, all City-owned property shall be returned to the City in good condition, except for damage by the elements.
14. If requested, applicant shall provide a copy of the agreement between the applicant and the owner of the site which authorizes the use
of the site as a location for the proposed wireless telecommunications facility.

Notification Requirement
1.

Applicant shall provide notification, in a format acceptable to the City, that an application has been submitted for review to all affected
property owners within a 100-foot radius of the proposed installation. The notification must be post marked within 7 days of the
submission of the application.

2.

Proof of notification to be submitted shall include:
a.
b.
c.

A map showing a 100‐foot buffer drawn around the proposed pole, with the parcels identified;
A copy of the letter that was mailed out to those property owners; and
A list of mailing addresses of those property owners

Insurance and Liability Requirements
1.

Proof of Insurance shall be submitted by the carrier licensed by the Federal Communications Commission (FCC) and each contractor, as
follows:
a.
b.
c.

2.

Proof of Commercial General Liability insurance with completed operations, to which the City of Albany has been added as
additional insured;
Certificates or affidavits approved by the State Workers' Compensation Board pursuant to State Workers' Compensation Law §
57 (2) evidencing proof of workers' compensation insurance or proof of the applicant not being required to secure same; and
Certificates or affidavits approved by the State Workers' Compensation Board pursuant to State Workers' Compensation Law §
220 evidencing proof of disability benefits insurance or proof of applicant not being required to secure same.

Applicant shall provide an original and two copies of a cash deposit or bond from a surety company that is both an admitted carrier in
the State of New York and has a Best's Rating of B- or better, or a Best's rating of 4 or better.
a.

b.
c.
d.

The cash deposit or bond must be in an amount equal to 200% of the estimated cost of removing any wireless facility; in the
event that the site is abandoned, and there are costs incurred by the City or property owner in restoring the site to its prior
condition.
In the event that a penalty is assessed, the Commissioner of DGS or the Comptroller may deduct the amount of such penalty
from the cash deposit.
The applicant shall maintain the required cash deposit or bond at all times.
For alterations and upgrades, a copy of the original bond filed with the City and a verification that the bond is still in full force
and effect from the surety shall be required.

Fee Schedule
Review Fee
$500*

Per application, up to five (5) sites

$100*

Per site / application thereafter

Annual User Fee
$270

Per location

*Additional Professional Consultant Review Fee may also apply
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Submittal Requirement Checklist
Required Documents

Electronic Submission (.pdf)
(Required Document Name)

Hard Copies

A. Required for All Applications
☐

Completed Revocable Sidewalk Privilege Application

1

Revocable Sidewalk Privilege Application

☐

Completed Building Permit Application

1

Building Permit Application

☐

Completed Electrical Permit Application

1

Electrical Permit Application

☐

Completed Grading Permit Application (if applicable)

1

Grading Permit Application

☐

Completed ROW Tree trimming application (if applicable)

1

ROW Tree Trimming Application

☐

Completed Street Opening Permit Application

1

Street Opening Permit

☐

Photographs of Existing Conditions

1

Photographs

☐

Distance Analysis Exhibit to verify no other poles with small wireless
facilities in that area
Certification by a NY licensed professional engineer or other qualified
person that the proposed facility will not cause interference with existing
communication devices and that electromagnetic radiation levels at the
proposed site are within any threshold levels that have been adopted by
the FCC bearing the original signature of the professional responsible for
the work.
Any FCC licenses and approvals allowing the applicant to operate a wireless
telecommunications facility.

1

Distance Analysis

1

Health and Interference Certification

1

FCC Licensing

1

Location Map

1

Survey

1

Site Plan

1

Elevations

☐

☐
☐

A location map to scale indicating the location of the proposed facility.

☐

Survey, inclusive of affected areas of all affected rights-of-ways and
immediately adjacent properties
A site plan bearing the original seal and signature of a NY licensed engineer
or other qualified NY licensed design professional.
Elevations showing the height of all proposed antennas, equipment and
supporting structures from ground level.

☐
☐
☐

Construction drawings

1

Construction Drawings

☐

Full Environmental Assessment Form Part I and Visual Assessment
Addendum, pursuant to the SEQRA.

1

FEAF

☐

Proof of Insurance naming the City of Albany as an additional insured

1

Proof of Insurance

☐

Bond or Cash Deposit

1

Bond or Deposit

☐

Proof of Notification

1

Proof of Notification

☐

Application fee – Payable to Treasurer, City of Albany

B. Voluntary or Upon Request
☐

Approved Traffic Control and Pedestrian Safety Plan

1

Traffic Control Plan

☐

Proposed materials including the type and size of the proposed planters or
landscaping sufficient to evaluate the impact to the right of way

1

Materials Description
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Council Member Fahey introduced the following:
ORDINANCE 13.21.21
AN ORDINANCE AMENDING CHAPTER 323 (STREETS AND SIDEWALKS) OF THE
CODE OF THE CITY OF ALBANY BY ADDING A NEW ARTICLE VII, ENTITLED
“SMALL CELL WIRELESS FACILITIES IN CITY RIGHTS OF WAY”
The City of Albany, in Common Council convened, does hereby ordain and enact:
Section 1. Chapter 323 (Streets and Sidewalks) of Part II (General Legislation) of the Code
of the City of Albany is hereby amended to add a new Article VII, to be entitled “Small Cell
Wireless Facilities in City Rights of Way,” to read as follows:
§ 323-100 Purpose and scope.
A.

The purpose of this Article is to establish uniform standards for the deployment and
installation of Small Wireless Facilities in rights-of-way within the City’s jurisdiction,
including, without limitation, to:
(1)

Prevent interference with the use of streets, sidewalks, alleys, parkways and other
public ways and places;

(2)

Prevent the creation of visual and physical obstructions and other conditions that
are hazardous to vehicular and pedestrian traffic;

(3)

Prevent interference with existing facilities and operations of facilities presently
lawfully located in rights-of-way or public property;

(4)

Ensure that reasonable efforts are made to preserve the character of neighborhoods
in which facilities are installed;

(5)

Protect against environmental damage, including damage to trees; and

(6)

Facilitate rapid deployment of Small Wireless Facilities to provide the benefits of
reliable access to wireless telecommunications technology, broadband, and
emergency services to homes, businesses, schools, and other uses within the City.

B.

The City recognizes the importance of Small Wireless Facilities to provide high-quality
communications and internet access to residents and businesses within the City. The City
also recognizes its obligation to comply with applicable Federal and State laws regarding
the placement of Small Wireless Facilities within the City's rights-of-way, including,
without limitation, the federal Telecommunications Act, as codified at 47 U.S.C. §§ 253
and 332(c), and the federal Spectrum Act, as codified at 47 U.S.C. § 1455, and this Article
shall be interpreted consistent with those provisions.

C.

To the extent that this Article may conflict with other sections of the Code of the City of
Albany, this Article shall be controlling to the extent of such conflict.

D.

In establishing the rights, obligations, and conditions set forth in this Article, it is the intent
of the City to treat each applicant and right-of-way user in a competitively neutral and
nondiscriminatory manner, to the extent required by law, while taking into account the
unique technologies, situations, and legal status of each applicant or request for use of the
right-of-way.

§ 323-101 Definitions.
Aesthetic Standards
Shall mean such standards as may be published from time to time by the CPO, as consistent
with this Article, which shall set forth rules and regulations for the siting and construction
of Small Wireless Facilities within the City ROW.
Applicable Law or Law
Shall mean all federal, state, and local laws, statutes, codes, ordinances, resolutions, orders,
rules, and regulations.
CPO
Shall mean the Chief Planning Official of the City of Albany, as that term is defined in the
City of Albany Unified Sustainable Development Ordinance.
Collocate
Shall mean to attach, install, mount, maintain, modify, operate, and/or place one or more
Facilities on an existing support structure.
Deployment
Shall mean the construction, repair, replacement, maintenance, attachment, installation,
removal, reattachment, reinstallation, relocation, and/or operation of Facilities within the
City ROW.
Equipment
Shall mean the radios, antennas, transmitters, and other wireless transmission or transport
devices attached, mounted, or installed in the City ROW, including but not limited to
control boxes, fiber optic and other cables, wires, conduit, power sources, grounding
equipment, battery backup and other equipment, structures, and appurtenances which may
be installed, maintained, operated and/or used for the purpose of Small Wireless Facilities
Deployments. This definition shall include new types of telecommunications equipment
that are substantially similar to Small Wireless Facilities existing as of the Effective Date
of this Agreement, or that have reduced or less adverse impacts on the City ROW with
respect to size, coverage/spacing requirements, and general physical characteristics.
Facility or Facilities
Shall mean any and all Equipment and installations of any kind owned and/or controlled
by Carrier that are reasonably necessary and appropriate for the provision of Services.
FCC
Shall means the Federal Communications Commission of the United States.
FCC Wireless Infrastructure Order

Shall mean the Declaratory Ruling issued by the FCC on September 27, 2018 in WT
Docket Nos. 17-79 and 17-84 (FCC 18-133, 33 FCC Rcd 9088).
License
Shall mean a non-exclusive right granted by the City to an Applicant to deploy Small
Wireless Facilities on, over, under, upon, across, and/or along the City ROW.
Radiofrequency Emissions or RF Emissions
Shall mean electromagnetic energy including radio waves and microwaves that are
transmitted or received by Facilities.
Right-of-Way or ROW
Shall mean the space in, upon, above, under, along, across, and over the public streets,
roads, highways, sidewalks, and public ways owned or controlled by and under the
jurisdiction of the City, as the same now or may hereafter exist. This term shall not include:
(a) any county, state, or federal ROW; (b) public utility easements, whether owned by the
City or others, except as provided by applicable Laws or pursuant to any agreement
between the City and any such person or entity; or (c) any property owned by the City that
is not a public street, road, highway, sidewalk, or other public way, such as parks, City
buildings, and property on which City buildings are located.
Services
Shall mean any telecommunications service provided by means of the Facilities installed
by Carrier in accordance with this Agreement, for which Carrier holds a valid authorization
issued by the FCC; or the leasing, operation, or maintenance of the same by Carrier in
accordance with this Agreement. “Services” do not include cable service or open video
services.
Small Wireless Facility
Shall mean a Facility that meets the definition of “Small Wireless Facility” set forth in 47
CFR § 1.6002. The term “Small Wireless Facility” includes associated Equipment and
Facilities as defined in this Agreement, but does not include Support Structures to which
such Equipment and Facilities are attached.
Small Wireless Facility Permit
Shall mean the authorization granted after review and approval by the CPO of an
application for a Small Wireless Facility.
Support Structure
Shall mean a structure to which a Small Wireless Facility is or may be attached, including,
but not limited to, existing support structures, support structures where facilities may be
co-located, and support structures to be installed by the Carrier.
§ 323-102 License agreement and permit applications.
A.

The CPO shall develop and make available a uniform Master License Agreement to be
executed by each Applicant seeking to deploy Small Wireless Facilities in the City ROW.
The uniform Master License Agreement shall include all provisions necessary to ensure
the overall interests of public health, safety, and welfare, including, but not limited to, the
following provisions:

B.

(1)

An acknowledgement that the licensee may not place a Small Wireless Facility in
the ROW without first obtaining any necessary permits;

(2)

A requirement that all Small Wireless Facilities and related equipment must comply
with FCC safety rules, regulations, and standards for RF emissions;

(3)

A requirement that the installation, operation, and maintenance of Small Wireless
Facilities shall adhere to all provisions of this Code, the aesthetic, safety and
operating Standards, and all other applicable laws and regulations;

(4)

A requirement that Small Wireless Facilities may not obstruct, impede, or hinder
the usual travel or public safety of pedestrians or vehicles on or in the ROW, and
may not obstruct the legal use of the ROW by lawfully present utility providers;

(5)

A requirement that Small Wireless Facilities may not be installed or operated in a
manner that violates the Americans with Disabilities Act;

(6)

A requirement that any licensee whose actions cause damage or interfere with the
use of the ROW, or any objects located within the ROW, shall be responsible for
any necessary repairs and/or restoration at the licensee's sole expense;

(7)

A requirement that the licensee shall be responsible for the payment of an annual
fee for access to the ROW and/or attachment to City-owned structures in the ROW;

(8)

No exclusive, irrevocable property right or any other interest shall be created by the
licensee;

(9)

The license agreement shall be in the general form as developed by the City;

(10)

The City, in applying the provisions of this Article, will act in a competitively
neutral manner with regard to all other users of the right-of-way.

An application for each Small Wireless Facility shall be submitted to the Chief Planning
Official (“CPO”) for administrative review in accordance with this Article, the Unified
Sustainable Development Ordinance, and all other applicable provisions of the Code.
(1)

All applicants shall initiate an informal pre-application meeting with the CPO to
expedite the application review and permitting process by identifying and
preliminarily addressing any significant issues or concerns the City or the applicant
may have. Participation in a pre-application meeting shall not commence the
applicable review period.

(2)

An applicant may combine into a single batch application up to ten (10) individual
applications for permits for new Small Wireless Facilities to be located in the City
ROW, provided that the proposed Small Wireless Facilities are of substantially the
same design and style and are located within a single two (2) mile radius.

(3)

The CPO shall review each application on an expedited basis so as to comply with
the “shot clocks” set forth in the FCC Wireless Infrastructure Order and all other

requirements of the federal Telecommunications Act, as codified at 47 U.S.C. §
253 and 332(c), and the federal Spectrum Act, as codified at 47 U.S.C. § 1455.
(4)

The CPO shall review the permit application and shall prepare any findings and
proposed conditions. The CPO shall, upon receipt of an application, forward copies
to, and coordinate with, all other impacted City departments and agencies.

(5)

Within the time allowed under the “shot clocks” for approval or denial of a permit
application, the CPO shall issue a decision that either approves, approves with
conditions, or denies the requested permits, with the reasons for such decision set
forth in writing and supported by specific findings of substantial evidence.

(6)

In the even that an application is denied, the applicant may appeal such denial
within thirty (30) days to the Board of Zoning Appeals of the City of Albany,
pursuant to section 375-5 (D)(12)(b) of the City’s Unified Sustainable
Development Ordinance.

C.

The CPO shall have the authority to adopt regulations governing the placement,
modification, and maintenance of small wireless facilities in the City ROW in addition to
but consistent with the requirements of this Article, including regulations related to
collocation, the resolution of conflicting applications for placement of wireless
telecommunications facilities, and aesthetic standards. The CPO shall have the authority to
develop forms and procedures for submission of applications for small wireless facilities
permits.

D.

The CPO shall have the power to establish reasonable and non-discriminatory limitations
on the deployment of new or additional Small Wireless Facilities within congested
segments of the City ROW if there is insufficient space to accommodate all of the requests
of providers or other persons or entities seeking to occupy and use the City ROW. In
making such decisions, the CPO shall accommodate, to the extent possible, all existing
Small Wireless Facilities and those for which an application has been submitted but not yet
determined. In determining priority beyond those applicants with vested interests, the CPO
shall be guided by the following criteria, but may consider any other relevant criteria not
here enumerated:
(1)

The width and physical condition of the City ROW;

(2)

The time of year with respect to essential utilities;

(3)

The protection of existing city facilities, utility infrastructure, and Small Wireless
Facilities in the City ROW;

(4)

The availability of Services and any gaps in service;

(5)

Established plans for public improvements and development projects that have
been determined to be in the public's interest; and

(6)

Consistency with the purposes of this Article and the Aesthetic, Safety and
Operational Standards set forth in 323-104 and the rules, regulations and guidelines
promulgated thereunder.

E.

In addition to obtaining a Small Wireless Facility Permit, applicants may be required to
obtain additional permits including, but not limited to, building permit(s), electrical
permit(s), grading permit(s), tree trimming application(s), street opening permit(s),
sidewalk barricade permit(s), and/or certificate(s) of appropriateness.

§ 323-103 Permit fees and charges.
A.

B.

C.

The following non-recurring fees are required for each Small Wireless Facility and shall
be due upon submission of the application therefor:
(1)

For collocations or facilities mounted on an existing or replacement Support
Structure, $500.00 for a batch of five and $100.00 for each additional facility.

(2)

For new pole placements, $1,000.00

The following annual fees are required for each Small Wireless Facility:
(1)

For collocations or facilities mounted on an existing or replacement Support
Structure, $135.00 per year.

(2)

For new pole placements, $270.00 per year.

The first year’s annual fee shall be due within ninety (90) days of when the installation is
complete and shall not be prorated, regardless of the date of such completion. For each
subsequent year, the annual fee shall be due on or before January 31.

§ 323-104 Aesthetic standards.
A.

The CPO shall adopt Aesthetic Standards for Small Wireless Facilities consistent with the
following requirements:
(1)

Small Wireless facilities shall not interfere with pedestrian or vehicle safety, the
use of streets, sidewalks, alleys, parkways, and/or other public ways and places, the
operation of traffic control equipment or sightlines at intersections, and shall not
obstruct or hinder the usual travel use or public safety of the City ROW, or obstruct
the legal use of the ROW by utilities.

(2)

Small Wireless Facilities shall not violate or materially interfere with compliance
with the federal Americans with Disabilities Act of 1990 or similar federal or state
standards regarding pedestrian access or movement.

(3)

The color of Small Wireless Facilities shall reasonably match the color of the
support structure upon which they are attached. Reasonable, technically feasible,
nondiscriminatory, and technologically neutral design and stealth concealment
measures shall be required. New poles shall match the color and finish of existing
decorative lighting or other poles in the area, (or black where no nearby poles exist).

(4)

Ground equipment should be minimal and the least intrusive.

(5)

The City desires and encourages collocations between multiple wireless service
providers on the same support structure whenever feasible. If the applicant chooses
to not collocate when options appear available, demonstrative proof must be
provided as to why collocation is not feasible.

(6)

The following are the most preferred locations for the siting of new Small Wireless
Facilities:

(7)

(8)

(a)

Non-historic buildings upon which the Small Wireless Facility can be
camouflaged to match existing materials and texture;

(b)

Industrial Zoning Districts that are not adjacent to City parks, residential
zones, or historic districts; or

(c)

Mixed-use Community Highway (MU-CH) zoning districts that are not
adjacent to City parks, residential zones, or historic districts.

The following are the least preferred locations for the siting of new Small Wireless
Facilities:
(a)

Residential zoning districts;

(b)

Historic districts; both local and National Register districts; or

(c)

Mixed Use zoning districts.

The following list indicates the order of preference for support structures for Small
Wireless Facilities:
(a)

Collocations on an existing Small Wireless Facility Support Structure;

(b)

Existing utility poles;

(c)

New poles;

(d)

Non-decorative municipal service poles;

(e)

Sign poles or other structures that are at least fifteen (15) feet tall; or

(f)

Decorative municipal service poles, which are the least preferred option.

§ 323-105 Violations.
Any person or entity who violates this Article or fails to comply with the provisions of this Article
shall be subject to a penalty of not less than two hundred and fifty dollars ($250.00) nor more than
one thousand dollars ($1,000.00). Each day such violation or failure to comply continues shall be
considered a separate offense.
Section 2. This ordinance shall take effect 30 days after enactment.

APPROVED AS TO FORM THIS
23RD DAY OF APRIL, 2021
________________________________
Corporation Counsel

To:

Danielle Gillespie, City Clerk

From:

Brett Williams, Esq., Sr. Assistant Corporation Counsel

Re:

Request for Common Council Legislation
Supporting Memorandum

Date:

April 23, 2021

Sponsor:

Council Member Fahey

ORDINANCE 13.51.21
TITLE
AN ORDINANCE AMENDING CHAPTER 323 (STREETS AND SIDEWALKS) OF THE
CODE OF THE CITY OF ALBANY BY ADDING A NEW ARTICLE VII, ENTITLED
“SMALL CELL WIRELESS FACILITIES IN CITY RIGHTS OF WAY”

GENERAL PURPOSE OF LEGISLATION
The ordinance establishes aesthetic and other standards for small cell wireless facilities installed
in the City.
NECESSITY FOR LEGISLATION AND CHANGES TO EXISTING LAW
The City Code currently contains no standards for small cell wireless facilities. This ordinance
adds such standards.
FISCAL IMPACT(S)
The ordinance sets application fees, yearly fee, and fine amounts, which will be a source of
revenue.

