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INTRODUCTION
This memorandum follows the general outline set forth in section 375-5(E)(24)(d)(ii)(A-F) of the USDO with respect
to reports to be delivered to the Common Council on an annual basis subsequent to an initial review period, and is
inclusive of:
A.
B.
C.
D.
E.
F.

A list of all Area Variance Applications and their status;
A list of all Use Variances and associated decisions (i.e., approved, approved with conditions, denied);
A list of all Conditional Use Permits and their status;
A list of all projects reviewed under Development Plan Review and their status;
A list and totals of any approved Accessory Dwelling Units
A list and totals of any units produced under the affordable housing incentives in Section 3754(A)(4)(a)(iii);

In addition to the aforementioned cases lists and statuses, the memorandum offers a rudimentary analysis of the
associated data. It can be supplemented to include additional information as necessary or requested. This review
and analysis will hopefully assist in informing the broader review of the USDO to be undertaken in the coming
months.

AREA VARIANCE APPLICATIONS
An Area Variance is the authorization for the use of land in a manner that deviates from the dimensional or
physical requirements of the applicable USDO regulations. The authority to approve or deny Area Variances rests
with the Board of Zoning Appeals. In making its determination on a requested Area Variance, the Board of Zoning
Appeals is required to balance the benefit to be realized by the applicant against any potential detriment to the
health, safety and general welfare of the neighborhood or community if the variance were to be granted. In
doing so, it must apply five evaluative criteria as set forth within New York State General City Law.
HISTORICAL CONTEXT
The Planning Staff evaluated records for Area Variances considered prior to the effective date of the USDO on
June 1, 2017; specifically, the years 1984 and 2017. Records indicate that the Board of Zoning Appeals
received and reviewed and average of 112 Area Variance applications per year throughout this period, with as
many as 173 and 164 requests in calendar years 1987 and 2012, respectively. True case numbers in some of
these years may have been undercounted due to the past practice of filing singular applications for multiple
variance requests.
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The following chart provides a numerical analysis of the number of Area Variance appeals evaluated from 1984
until the present date:
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A substantial decline in the number of appeals is evidenced from year 2013 onward, with a historical low of just 6
Area Variance applications filed in 2020. Whereas the case decline began prior to the adoption of the USDO,
this trend continued subsequent to adoption.
SUMMARY AND RESOLUTION AREA VARIANCES REVIEWED UNDER THE USDO
A total of 68 Area Variances applications were filed between the
effective date of the USDO (June 1, 2017) and the end of calendar
year 2020. These applications involved a total of 54 properties. 37 of
the 68 Area Variances considered were approved, 12 were denied, 17
withdrawn and 2 cases are pending resolution.
Of the 17 cases that were withdrawn, 9 were revised by applicants to
bring them into compliance with the applicable USDO standards,
thereby eliminating the need for the variance. An additional 3 cases
were withdrawn when the matter was determined to have been
improperly referred for a variance that was not required.

Area Variance
Application Resolutions

26%
18%

Approved (37)

56%

Denied (12)
Withdrawn (17)

The average period of review for an Area Variance application was 69
days, or just over two months.
DETAILS AND CATEGORIZATION OF APPEALS
No particular zoning district generated an inordinately high number of Area Variance requests, which were overall
reasonably distributed throughout the various zone districts. The appeals can be categorized into several themes
based upon the subjects of the appeal or the articles of code being varied. They have been grouped into the
following categorical themes for further analysis:
Category
Dimensional Standards (lot size, setbacks, etc.)
Signage
Fencing
Miscellaneous Other

# of Related Requests
26
17
10
16

More than a third (38%) of Area Variance applications related to a request to vary standard dimensional
standards such as minimum or maximum setbacks, lot size, width and depth requirements, allowable building
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heights or impervious coverage regulations. Requests for variances within this group are further broken down as
follows:
Dimensional Standard

# of Related Requests

Front Yard Setback, Maximum
Impervious Lot Coverage, Maximum
Principal Building Height, Maximum
Side Yard Setback, Maximum
Rear Yard Setback, Minimum
Side Yard Setback, Minimum
Front Yard Setback, Minimum
Lot Area, Minimum
Lot Width, Minimum

Area Variances by Category

7
5
4
2
2
2
1
1
1

Signage
25%

Dimension
al
Standar…

Fencing
14%
Other
23%

A quarter (25%) of Area Variances requested a deviation to
signage regulations. The majority of these were to increase the
allowable sign size or to exceed the maximum number of signs
allowed per street frontage.
Signage by Referral Type

# of Related Requests

Maximum Sign Size
Number of Signs Per Frontage
Maximum Sign Height (Freestanding)
Maximum Combined Signage Allowance
Electronic Sign Copy Allowance

7
6
2
1
1

A total of 10 application (15%) were requests to vary the maximum allowable height and opacity of a proposed
fence, often on a corner lot. This is a substantial number of appeals to be generated by a single code article:
375-4(F)(8)(b)(i)(A). Of the 10 appeals evaluated, 2 were approved, 5 denied and 3 withdrawn.
The remaining 16 applications were relatively unique to a variety of code provisions, many seeking to vary
building or site design controls. Standards in these categories tended to be more qualitative in nature. Relevant
code citations and generalized descriptions for these requests are detailed as follows:
Code Article

Generalized Description of Standard

375-2(C)(4)(d)(iii)(B)(3)
375-2(F)(5)(c)(vi)
375-3(C)(4)(g)(viii)(A)
375-3(C)(6)(o)(iii)
375-4(A)(4)(a)(ii)(B)
375-4(B)(1)(d)(iii)(B)
375-4(E)(2)(b)
375-4(E)(4)(c)
375-5(F)(4)(b)
375-4(F)(8)(b)(ii)
375-4(G)(4)(e)(i)
375-4(G)(4)(d)(i)
375-4(G)(4)(d)(ii)

Minimum Size of Dwelling Unit for Conversion
Parking in Relation to Front Wall Plane
Number of Curb Cuts Per Frontage
Flush Mounting of Telecommunications Antenna
Minimum Required Setback to Qualify for Incentive
Location of Gas Pumps
Maximum Number of Parking Spaces
Maximum Front Yard Area for Parking of Vehicles
Alterations to Nonconforming Structure
Location of Drive-Thru Stacking Lanes
Minimum Transparency
Porch to be Retained in Original Style
Porch Replacement to Replicate Original Style

# of Related Requests
1
1
1
1
1
1
2
1
2
2
1
1
1

REFLECTIONS AND CONCLUSIONS
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The decline in number of Area Variance cases is reflective of both increased scrutiny of applications by the
Planning Staff and the overall recalibration of dimensional standards accomplished by the development of the
USDO. Dimensional standards were more closely aligned with the existing built environment, largely eliminating
the need for existing properties to obtain variances to complete ordinary projects that are in context with
prevailing neighborhood character. The Board of Zoning Appeals also played an important role by diligently
applying the legal standards set forth for the granting of variances, whereas historically this had required a more
difficult balancing of prevailing planning objectives and outmoded code language.
Area Variances, especially those that are approved, can be indicative of practical difficulties created by
applicable zoning laws and therefore cases should be scrutinized during the USDO review, as they may indicate
the need for code amendments. The small sample size available makes it difficult to draw overly broad
conclusions. However, the significant decrease in the overall number of Area Variance appeals is likely indicative
of the fact that the USDO has addressed many of the stumbling blocks prevalent in older versions of the code.
One theme that does recur from years preceding the USDO is the requests for variances to exceed fencing
allowances on corner lot properties. In the case of a corner lot, a property has two front yards; therefore what
one often perceives as a side year is actually a front yard where it faces a public right-of-way. Fencing is
restricted within front yards to a maximum of four feet and 60% opacity, which also applies to street-facing “side
yards” on corner properties. These requests met with mixed results: Approved (2); Denied (4); Withdrawn (3).
Signage regulations were also a significant generator of Area Variance requests. This is not surprising, as
deficiencies have been noted within the signage chapter of the USDO. Among these, the signage regulations fail
to adequately address multi-tenanted structures or properties. Applied literally, a multi-storefront building with
multiple business tenants is granted the same signage allocation as a building with an individual storefront and
tenant. It has been improvised that each tenant is granted the applicable signage allowance. This and other
deficiencies should be corrected during the USDO review. It is unlikely, however, that variance requests for
signage will ever be completely eliminated.

USE VARIANCE APPLICATIONS
A Use Variance permits a use of land for a purpose which is otherwise prohibited by the applicable zoning
regulations. A Use Variance allows a fundamental deviation of the entire use of land rather than just a physical of
dimensional deviation of a single component of the site or building design, as is the case with an Area Variance.
Accordingly, this power must be exercised carefully so as not to undermine overall zoning scheme for the
community. A Use Variance appeal is therefore intended to be difficult and requires a showing of absolute
uniqueness as well as competent financial evidence of a hardship. The Board of Zoning Appeals is empowered to
grant Use Variances by applying four criteria derived from NYS General City Law.
HISTORICAL CONTEXT
Between 1984 and 2013, the Board of Zoning Appeals received and reviewed an average of 48 Use Variance
applications per calendar year, and as many as 79 applications in 2006. The following chart exhibits the number
of Use Variance appeals per annum from calendar year 1984 until the present date.
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A sharp decline in the number of applications is evidenced from 2015 onward, with a total of 14 appeals between
2015 and 2017, and zero thereafter.
SUMMARY AND RESOLUTION OF USE VARIANCE REQUESTS
No applications for Use Variances were received between June 1, 2017 and December 31, 2020.
REFLECTIONS AND CONCLUSIONS
Similarly to that of Area Variances, the USDO more effectively aligned use allowances with the existing building
environment, thereby substantially reducing or eliminating the need for Use Variances. Equally important was
increased scrutiny of these applications by the Board of Zoning Appeals in the years prior to USDO adoption.

CONDITIONAL USE PERMITS
A Conditional Use Permit is an authorization of a particular land use on a case-by-case basis, often subject to
specific requirements imposed to ensure that the use will not adversely affect the surrounding areas or
neighborhood. A conditional use permit is the equivalent of a special use permit under NYS General City Law. The
Planning Board is empowered by the USDO to review special use permit applications, subject to criteria outlined in
375-5(E)(16).
HISTORICAL CONTEXT
There were an average of 32 applications for Special Use Permits (as formerly named) per year between 1984
and 2016. The data indicates an increase in the number of applications in the early 1990’s , likely attributed to
revisions to the code at that time that included new special permit regulations on hours of operation, take-out
restaurants, restaurants serving alcohol and convenience stores. Applications decreased from a high of 58 in 2011
to 29 the following year. Upon adoption of the USDO, review responsibilities were transferred from the Board of
Zoning Appeals to the Planning Board.
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SUMMARY AND RESOLUTION OF CONDITIONAL USE PERMITS REVIEWED UNDER THE USDO
A total of 37 applications for Conditional Use Permits were received
between June 1, 2017 and December 31, 2020. This equates to +/- 11
Conditional Use Permit applications per calendar year over this period.

CUP Application
Resolutions
8% 3%

A decision has been issued for 35 of the 37 Conditional Use Permit
requests received, with a single application having been withdrawn and
one pending resolution. Of the 35 such applications that have come to a
resolution, 32 have been approved and 3 denied.

89%

Approved (32)
Denied (3)
Withdrawn (1)

CATEGORIZATION OF APPEALS
Conditional Use Permit requests were filed for a variety of different use types. The most common use types subject
to conditional use permit review were Townhouses (7), Bars or Taverns (3), Personal or Business Services (3), TwoFamily Detached Dwellings (3), Bars or Taverns (3), Restaurants (3) and Vehicle Fueling Stations (3). Residential
occurrences were mostly resulted from requests to add additional units to existing residential buildings. Requests
were most common in the R-T (8), MU-NE (7), MU-NC (7), MU-CU (5) and R-2 (4) districts.
R-1M
Artisan Manufacturing
Bar or Tavern
Dispatch Service
Dormitory
Multifamily Dwelling
Single-Family Dwelling
Townhouse
Two-Family Dwelling
Funeral Home
Higher Education
Indoor Recreation
Personal / Business Service
Restaurant
School
Self-Storage Facility
Stadium or Arena
Vehicle Fueling Station

R-2

R-T

MU-NE

MU-NC
1
3

MU-CU

MU-FW

MU-FC

MU-FS

MU-FM

1
2
1

1

1
1
3

6
1
1
1
1

1

3
2
1

1
1
1
2

1

The average period of review for an Area Variance application was 71 days, or slightly more than 2 months.
REFLECTIONS AND CONCLUSIONS
Nearly a third (28%) of all Conditional Use Permit applications involved a request to add a dwelling unit to an
existing single- or two-family structure. With a single-exception, these applications were approved. Guidelines
for residential conversions are some of the more proscriptive standards in the USDO, setting forth specific
requirements necessary in order to be able to apply for a Conditional Use Permit. It may be worth revisiting
whether a Conditional Use Permit requirement is necessary for uses where the qualifying standards are so clearly
proscribed. In the case of some uses, limited experience in evaluating these uses and there impacts may limit the
ability to clearly proscribe standards. Although limited in number, a deeper reflection on the Conditional Use
Permit applications reviewed pursuant to the USDO may help to inform these discussions.
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DEVELOPMENT PLAN REVIEWS
INTRODUCTION TO DEVELOPMENT PLAN REVIEW
A Development Plan is a composite of renderings, drawings, or sketches detailing the arrangement, layout and
design of proposed uses and buildings upon a plot of land. Development plans are evaluated for compliance
with development standards set forth in Section 375-4 the USDO. Development Plan Reviews may be subject to
approval by the Planning Board (major) or Chief Planning Official (minor) depending upon the scale and scope of
a project, as outlined within the USDO.
Development standards assessed for compliance as a part of a development plan review include those related to
the location and dimensions of buildings, means of access, screening, landscaping, parking, architectural features
and other physical features meant to protect adjacent land uses. Adequacy of public services available to support
the developments are also considered. Standards are intended to be specific enough to ensure transparency but
may in some cases accommodate flexibility to allow the reviewing agency and applicant discretion in the ultimate
design of the project.
According to guidance from the NYS Department of State, “the setting of criteria upon which the community can
judge the merits of proposals submitted for review are necessary to reduce the possibility of arbitrary decisions
and to maintain good will between the developer and the community. The site development plan regulations
should, therefore, include standards as the basis for judging the merits of all proposals sent to it for review and
action.”
HISTORICAL CONTEXT
Between 1984 and 2016, the Planning Board reviewed an average of 29 development plans per calendar year.
The number of development plan reviews increased slightly upon adoption of the USDO to 34 per calendar year,
with roughly half (49%) being Major Development Plan Reviews subject to approval by the Planning Board.
The following chart provides a numerical analysis of the number of development plans evaluated from the time of
available recordkeeping until the present date:

# of Development Plan Review Applications
60
50
40
30
20
10
0

1984
1986
1988
1990
1992
1994
1996
1998
2000
2002
2004
2006
2008
2010
2012
2014
2016
2018
2020

# of Development Plan
Review Applications

SUMMARY AND RESOLUTION OF DEVELOPMENT PLAN REVIEWS
A total of 112 applications for development plan review have been received since the adoption of the USDO, 85
one of which have come to a resolution as of the date of this writing. The remaining 27 applications have been
withdrawn (16), denied (1) or remain under review (11).
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Roughly 85% of development plan review applications are
approved. The remaining 15% are withdrawn or denied. In
the case of withdrawn applications, it is quite likely that some
of these applications would have been denied had they not
been withdrawn. Some of the associated project resurfaced
in the case of newly filed applications. As the development
plan review procedure is largely intended to ensure
compliance with the development standards in Section 375-4,
applicants have the ability to review and consult applicable
standards in advance of their filing of the application,
thereby increasing the likelihood of a favorable outcome.
The number of Development Plan Reviews classified in
the Major and Minor categorizations was roughly
equal, with 59 projects qualifying for a “Major”
review and 52 a “Minor” review. In practice, the
procedures for major and minor review are relatively
similar, with the exception of the decision-making
entity and public hearing components. Average
review times for development plan applications are
reflective of this. There average duration of a minor
review was 117 days (3.9 months) and a major review
133 days (4.4 months).

Application Resolutions
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10%

Approved (84)
Denied (1)
Under Review (11)
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Projects approved pursuant to Development Plan
Review over the period analyzed totaled
Average Project Cost ($)
$661,545,578 in investment based upon 87%
Minor
reporting; the number for all projects reviewed was
$851,448,867. Projects falling into the major
Major
development plan review categorization were
responsible for $798,809,576 of the total amount,
whereas minor development plan review projects
$0 $2 $4 $6 $8 $10 $12 $14 $16
totaled $52,639,291. The average major
Millions
development plan project represented a $15,000,648
investment whereas the average minor review totaled
$1,606,367. The project cost ranges were quite broad in each case: between $45,000 - $140,000,000 for major
development plan review projects and $3,000 - $13,320,000 for minor projects.
The overwhelming majority of development plans
reviewed pertained to residential or mixed-use
developments. This is evidenced by the total amount
of floor area in new or rehabilitated structures that
was to be dedicated to residential use - 4,071,542
square feet - comprising 83% of the total square floor
area within the project reviewed. The total number of
dwelling units was 3,462 (2,706 approved; 388 under
review). Uses in the Commercial land use category
accounted for 667,315 square feet of total floor
area, Industrial uses, 141,114, and Civic or Institutional
Uses, 12,233.
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New construction accounted for 4,010,018 square feet
(81%) of the total floor area in projects reviewed, the
remaining 914,193 square feet (19%) involving
rehabilitated floor space. The actual amount
constructed is

Construction Type by SFA
Rehabilitation

New Construction
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REFLECTIONS AND CONCLUSIONS
The total number of development plan review applications has remained relatively constant subsequent to the
adoption of the USDO. However, due to the increase in the amount of development standards now included within
the code, reviews are more time consuming. This has offset some of the efficiencies gained through the reduction in
the number of applications for variances. The increased codification of standards is welcomed as it increases
transparency helps the level the playing field for all parties.
The approval percentage of development plans is consistent with the historical applications of the site plan review
procedure. The general framework of the process is geared towards endorsement of projects that comply with the
standards, while acknowledging that not every circumstance can be anticipated. Accordingly, the jurisdiction of the
Planning Board of Chief Planning Official is generally focused towards ensuring project compliance with the
enumerated development standards and sufficiency of public services, with some circumstantial exceptions and
supplemental consideration of adopted planning documents, such as the Albany 2030 Comprehensive Plan.
The aforementioned has caused some consternation with constituents whom have viewed the development plan
review process as a thumbs up or thumbs down equation. There are in fact more effective tools through which
restrictive aims can be accomplished, such as the Conditional Use Permit process, a more effective use of SEQRA
and perhaps most importantly, by more regularly amending the USDO. The Planning staff looks forward to
working with the Common Council to formulate regulatory tools that result in desired outcomes and to better inform
members of the public of mechanics of the land use review process. In practice, this has been complicated by the
significant number and scale of large development projects that have required review in recent years.
It is surprising to see the relatively similar review durations for major and minor development plan applications. It
was our expectation that splitting the development reviews into the two categories would allow minor projects to
proceed more expeditiously. This has generally not been the case in practice. Applicants for minor review do
benefit from the time and cost savings of not having to formally appear before the Planning Board. However, the
need for waivers of development standards can complicate this, as applications may need to be elevated to a
Major Development Plan in order to seek any necessary waivers. Development standards should continue to be
fined tuned, where appropriate, to reduce the need for waivers. Revisions to the development plan thresholds be
should also be considered, perhaps directing more applications to the minor categorization in order to allow
increased focus and consideration of the more significant projects. A closer analysis of total project costs would be
one possible means of identifying the appropriate thresholds for particular projects.
It will likely not be surprising for most to learn that the overwhelming majority of recent projects involve
predominantly residential uses, many with secondary use components such as ground level retail and services uses.
We are not in a position to articulate causation as a part of this analysis; however, these trends appear constant
and seem to be consistent with national and regional trends. An additional factor in this disparity is the fact that
lands owned by New York State and other governmental agencies put some commercial and institutional use
projects outside of the City’s review jurisdiction. It may be prudent to prioritize a review focus on development
standards that apply to these more frequent use typologies.
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Development plan applications were not surprisingly focused on new construction projects. In addition to the more
significant environmental and aesthetic considerations that accompany a new construction project, the USDO was
written with an intent of simplifying building reuse. As such, many rehabilitation projects fall without the scope of
development plan review.

AFFORDABLE AND INCLUSIONARY HOUSING
INCLUSIONARY HOUSING REQUIREMENT
The USDO was adopted with an inclusionary housing provision that was effective six month post-adoption, on
December 1, 2017. All development projects exceeding 50 dwelling units that were submitted for review on or
subsequent to the aforementioned date are required to set aside 5% of the total number of dwelling units to be
affordable to persons earning no more than 100% of the City’s median income. Applicable, approved
developments falling within this categorization meeting this threshold are as follows:
Project Address
760 Broadway
1211 Western Avenue
16 Sheridan Avenue
1 Steuben Place
563 New Scotland Avenue
237 Western Avenue
705 Broadway
67 Livingston Avenue
25 Delaware Avenue
745 Broadway
25 Holland Avenue
244 State Street
60 Colvin Avenue
76 Second Avenue
425 North Pearl Street

Submittal Date
1/5/18
5/3/18
8/3/18
9/4/18
10/30/18
12/29/18
2/27/19
4/2/19
5/3/19
5/29/19
8/30/19
3/16/20
5/3/20
8/25/20
7/1/19

Total Units
88
136
133
59
188
101
129
66
51
80
60
61
63
184
82

Affordable Units
4
7
7
3
9
5
6
3
3
4
3
3
3
9
4

While the majority of these projects have yet to be completed or occupied, the provision can be said to be
responsible for the creation of as many as 73 dwelling units at 100% of the City’s median income. There are some
projects on the list that are already slated to be comprised of dwelling units priced significantly or completely
below 100% of the City’s median income, often subsidized through New York State’s low income housing tax credit
financing.
The inclusionary zoning provision was a late addition to the USDO, which is reflected in the brevity of the text
pertaining to the subject matter. The City has since drafted guidelines for the implementation and oversight of the
inclusionary housing requirement, and these should be reviewed for inclusion within the USDO. The cost-benefit
ratio of the number of units created through this provision should also be weighed in consideration of the
administrative responsivities associated with program maintenance.
In 2017, the City retained BBC Research and Consulting to conduct a Housing Market Review to identify gaps in
the local housing market as well as the general feasibility and effectiveness of an inclusionary zoning policy in
Albany. The study identified limits to which rent burdened individuals in Albany would be reachable through an
inclusionary zoning policy. The policy may be a more effective tool for preserving affordable housing than for
creating it. Moving forward, the policy should be viewed as one option in a more broadly encompassing toolkit
for creating affordable housing.
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AFFORDABLE HOUSING INCENTIVE
The USDO also provides and incentive available for new developments that are designed to encourage the
creation of affordable housing through the granting of a building height bonus (one additional story) and
allowable parking reduction (20%). Unfortunately, no developments have taken advantage of this incentive,
meaning that it is perhaps not lucrative enough or too burdensome to generate interest from the development
community. It would be worthwhile to consult the development community to see what sort of incentive would be
necessary to get more development to opt in to such an incentive.
ACCESSORY DWELLING UNITS
The adopted USDO proposed the allowance of Accessory Dwelling Units (ADUs) as an accessory use to singlefamily dwelling uses in all zone districts. An ADU is a small, independent residential dwelling unit located on the
same lot as a single-family home. It is comprised of a complete housekeeping unit, internal to or attached to the
single-family unit or in a detached structure, with a shared or separate entrance, and separate kitchen, sleeping
area, closet space, and sanitation facilities.
ADUs potentially have many benefits to property owners, neighbors and the community as a whole, including but
not limited to:













An increase in the supply of affordable housing;
The ability to house an aging family member or adult child independently, but nearby;
A source of rental income for homeowners to assist in paying the mortgage or upkeeping the property;
Allowing an older or seasonal homeowner to downsize while retaining ownership of their property;
Economic benefits of construction activity and increased property taxes;
Potential to diversify housing stock without introducing large and potentially character-transforming
buildings;
Creation of new housing without public subsidy;
Empowers homeowners by allowing them to increase the value of their property and receive an additional
income stream;
The companionship, assistance, and the security of living in close proximity to a family member;
Provide housing for an on-premises caretaker, nanny, maintenance person, etc. at reduced rent
Offers renters more neighborhood options and cheaper rents
Compact size makes it more energy efficiency and environmentally friendly than traditional development.

The adopted USDO states that no Accessory Dwelling Units may be approved until after the established six-month
review period. Implementation of the ADU provisions should be considered as a tool in an affordable housing
policy, particularly as a means of creating low cost housing in areas of the City with higher land development costs.
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